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CHAIR'S REPORT
Howard Feller, Richmond Virginia

The Health Care Committee and the Private Antitrust Litigation
Committee of the ABA Section of Antitrust Law are co-
sponsoring a brown bag seminar on "Virtual Mergers" on
October 18, 2000, at 12:30 p.m., EST. The program will
explore the antitrust issues raised by "virtual mergers" and, in
particular, the implications of the St. Francis Hospital—Vassar
Brothers Hospital joint venture in Poughkeepsie, N .Y. The
speakers will be Mark McCareins of Winston & Strawn an d
Robert Hubbard of the New York Attorney General's Office. The
program will be conducted at Winston & Strawn's office in Ne w
York and there will be satellite locations in D .C., Chicago and
Los Angeles which will be connected by telephone. An
extremely low cost phone-in number also is available fo r
people who would like to participate from other locations ,
provided that there is a sufficient interest expressed . If you
would like to attend this program in person or by telephone ,
please contact Diane Odom of the Antitrust Section at 312-988-

5702 or odomd@staff.abanet.org . It should be an excellent
program and I recommend it to you .

With regard to publications, we are always interested in
receiving suggestions for feature article topics or drafts o f
articles for publication in the Chronicle. The Chronicle
provides an excellent opportunity for our members and reader s
to present their analyses, insights or opinions on importan t
topics or recent developments in the health care antitrust area.
H you have any suggestions for future topics or drafts of
potential articles, please send them to the Features Editor,
Richard Raskin, who is listed at the back of this issue .
Suggested articles are reviewed by the Editors for suitability fo r
publication and also must conform to the standards establishe d
for the Chronicle
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As Howard Feller notes in the Chair's report, the committee i s
co-sponsoring a seminar on October 18, at which two lawyers
involved on opposite sides of the recent Poughkeepsie litigatio n
will speak . This issue of the Chronicle contains thoughtful
articles from each on the "lessons" of Poughkeepsie . Not
surprisingly, each draws different conclusions from his
experience. Their insights are valuable, however, especially fo r
those who must provide antitrust counsel to other hospitals
contemplating a joint venture. The circumstances i n
Poughkeepsie are familiar to lawyers and hospital
administrators throughout the country. One of the participants
in the venture was a Catholic hospital, the other was not . Both
were not-for-profit entities . Financial pressures, brought about
by aging physical plants and the increasing willingness o f
patients to travel to medical centers elsewhere, were importan t
factors driving the decision to affiliate . The hospitals wanted to
operate more efficiently and save money--yet they did not wan t
to (or could not) merge . Each wanted to retain control of it s
own destiny. Ultimately, this fatally undercut the argument that
the two had integrated sufficiently to permit a rule of reason
review of the venture, and the court, when it granted summary
judgment for the State, applied a straightforwardperse analysis .

This issue's Recent Developments reports on the conclusion of
the long-running California Dental Association litigation . This
litigation began when the FTC filed a complaint arguing that the
Association used its advertising guidelines to restric t
competition. It produced an earlier Ninth Circuit opinion tha t
the Supreme Court reversed, after finding that the court o f
appeals applied an improperly truncated rule of reason
analysis . On remand, after employing a more extensive analysis,
the Ninth Circuit now has concluded that the FTC failed to prove
that the advertising restrictions were anticompetitive .

Earlier this year (Vol . 14, No. 1) the Chronicle ran an article by
one of the lawyers who successfully defended against a hospita l
merger challenge brought by the State of California Jim
Langenfeld, the economist who testified for the State in that
action, and his colleague Wenquing Li, have submitted a
thoughtful response to the views expressed in the earlier article ,
and we include this in the current issue .



LESSONS OF NEW YORK'S LITIGATION

AGAINST THE POUGHKEEPSIE HOSPITAL S
Robert L . Hubbard'

In February of 1998, the State of New York brought a n
antitrust lawsuit challenging the interactions of St . Franci s
Hospital and Vassar Brothers Hospital in Poughkeepsie ,
New York, as illegal agreements between competitors to fix
prices and allocate services . The two hospitals were jointly
negotiating prices with third party payers and jointly
deciding which services each hospital provided . Yet, except
for the joint negotiation of prices charged and service s
provided, the hospitals were quite independent . The
hospitals had separate revenue streams, separate boards of
directors, and separate medical directors that could not b e
overridden by either the other hospital or the jointly
controlled entity the hospitals had created. New York
challenged those activities, which defendants admitted, a s
price fixing and market allocation — per se violations of
the antitrust laws . The litigation attracted significant interest
in antitrust and health care circles because it challenged a s
a cartel interactions between hospitals that were short of a
merger. Ina health care world full of affiliations, networks ,
sponsorships, joint ventures, and networks, the litigatio n
illustrates that hospitals (and other health care providers )
undertake an antitrust risk if they extensively interact wit h
their competitors without merging.

The antitrust risk became manifest when in April 2000, th e
Attorney General prevailed in his motion for summar y
judgment against the defendants . Accepting the State's
arguments and rejecting defendants' arguments, the cour t
found that the hospitals were engaged in price-fixing an d
market allocation, both clear violations of the antitrust laws ,
and granted summary judgment to the State on liability . '
The decision demonstrated that extensive interactions
among competing hospitals can violate the antitrust laws ,
and established a framework for analyzing those antitrus t
issues .

The antitrust risk became undeniable when the partie s
presented and the court signed a final consent judgment in
June 2000. In a renewed effort to resolve the litigation
without further proceedings and after the summar y
judgment decision, the State shared with defendants a draft
of the judgment it intended to propose to the court to
implement the summary judgment decision. In that context

the parties were able to reach agreement on a Final Consen t
Judgment, which was submitted to and approved by the
court. The judgment contains a series of provisions to end
the conduct that the State charged and the court decide d
was illegal . The hospitals will separately negotiate rates with
third parties and will separately decide which hospita l
services to provide . The judgment has a ten year term, with
various milestones along the way. Within the past month ,
for example, the hospitals applied to the New York State
Department of Health to dissolve Mid-Hudson Health, th e
entity through which many of the challenged activitie s
occurred .

Both the summary judgment decision and the final consen t
judgment have already been admirably discussed an d
analyzed. To the extent that the parties had disputes of la w
and fact that are addressed in the summary judgmen t
opinion, I will let the court's opinion resolve who was right .
Yet, the decision and judgment do not discuss significan t
issues that arose in the litigation. Moreover, the litigation
provides insights into what can and should be done next to
ensure that the cause of competition is protected in health
care markets in New York, and throughout the country.

Why Isn't Copperweld Discussed in the Court's
Decision ?

One question I am frequently asked is why the summar y
judgment decision does not address whether under
Copperweld Corp . v. Independence Tube Co .,3 the
hospitals could be considered a single entity, incapable o f
conspiring under section 1 of the Sherman Act . '
Repeatedly, the hospitals called what they were doing a
"virtual merger," an "integrated joint venture," or othe r
phrases implying that the hospitals were a single business .
Given defendants' use of those phrases one might expect
the hospitals to argue that Copperweld shielded thei r
activities from antitrust liability . Indeed, the litigation i s
frequently discussed as raising Copperweld issues . '

The litigation did raise Copperweld issues, although not i n
the summary judgment papers . The hospitals argued in an
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LESSONS OF NEW YORK'S LITIGATION AGAINST TH E
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initial motion to dismiss that they lacked the capacity to
restrain trade because they were one entity within th e
meaning of Copperweld. Defendants did not argue that the
hospitals were merged, that one hospital was the wholly -
owned subsidiary of the other, or that the hospitals are
separate divisions within one corporation . Rather,
defendants pointed to the hospitals' equal and joint contro l
of a third corporation, defendant Mid-Hudson Health, t o
argue that all three were, in substance, a single economic
entity.

The State opposed that argument as a fundamental
perversion of section 1 and Copperweld. In Copperweld,
the Supreme Court held that a conspiracy that included only
a parent and its wholly owned subsidiary did not violate
section 1 of the Sherman Act.' The Court explained that
section 1 "reaches unreasonable restraints of trade effecte d
by a 'contract, combination . . . or conspiracy' betwee n
separate entities . It does not reach conduct that is 'wholl y
unilateral .'" The Court emphasized that Congress treated
concerted activity more strictly than unilateral conduct
because concerted activity:

deprives the marketplace of the independen t
centers ofdecision making that competition
assumes and demands. In any conspiracy,
two or more entities that previously pursued
their own interests separately are combining
to act as one for their common benefit. This
not only reduces the diverse directions in
which economic power is aimed but suddenly
increases the economic power moving in on e
particular direction. '

The State argued that the Court in Copperweld merely hel d
that a parent and its wholly owned subsidiary were a singl e
entity for purposes of section 1 . The Court noted that
coordination within a single firm, through separate
divisions and employees, is not concerted activity fo r
section 1 purposes? Extending that reasoning, the Cour t
held that a parent and wholly-owned subsidiary also have a
"complete unity of interest," and that coordination betwee n
a corporation and a wholly-owned subsidiary does no t
represent a "sudden joining of two independent sources of
economic power previously pursuing separate interests ." 1 0
The Court emphasized that its rule flowed from corporate

control (even if unexercised), not from the specific facts
underlying the relationship between the parent and th e
subsidiary:

Indeed, the very notion ofan "agreement" in
Sherman Act terms between a parent and a
wholly owned subsidiary lacks meaning. A
§ I agreement may be found when "the
conspirators had a unity of purpose or a
common design and understanding, or a
meeting of minds in an unlawful
arrangement." But in reality a parent and a
wholly owned subsidiary always have a
"unity ofpurpose ora common design ." They
share a common purpose whether or not the
parent keeps a tight rein over the subsidiary ;
the parent may assert full control at any
moment if the subsidiary fails to act in th e
parent's best interests. r r

Although the Supreme Court expressly limited its inquiry, "
the State recognized that lower state and federal courts have
considered whether something less than the "complete" or
"full" control flowing from the business structure of a
wholly owned subsidiary is enough to conclude that th e
"agreement" is entirely within a single business entity .
Regardless of what percent of corporate control is enough ,
the State argued equal 50-50 corporate control, as was th e
case in Poughkeepsie, was certainly not enough . For
example, an appellate New York state court, construing th e
Donnelly Act in a criminal context, affirmed a conviction fo r
bid-rigging, rejecting the argument that 75% control of
three entities by a single individual was sufficient t o
establish that the "agreement" was entirely within a singl e
business entity.' ; Similarly, Judge Nickerson in the Eastern
District of New York rejected the argument that one
defendant's 54% ownership of another defendant was
enough to conclude that the "agreement" was within a
single business entity under Section 1 . Contrasting th e
complete and full control at issue in Copperweld, he
concluded :

The situation in this case, however, is quite
different. The Cohens owned 54% of the
common stock ofAmerican Vision . That gave
them control. But the ultimate economic
interests of a corporation are held by its
stockholders, and the other 46% ofthe stock
represented an economic interest differen t
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from that of the Cohens. Those stockholders
had no interest in Cohen Fashion or concern
for its success. Thus, this court holds that for
purposes of the antitrust laws the Cohens
were not at liberty to treat the two companies
as one and thereby to prevent a large portio n
of the economic power represented by the
assets of American Vision from competing
with Cohen Fashion."

Thus, the State argued that Copperweld does not shield the
joining of separate interests in a 50-50 business structure
from section 1 analysis . The State argued that as th e
Supreme Court has made clear, "independently owned firms
cannot escape competing merely by pretending to hav e
common ownership or control, for the pretense woul d
simply perfect the cartel ."" Indeed, a joint venture that
brings together actual or potential competitors is a classi c
example of concerted, not unitary, action . In Arizona v.
Maricopa County Medical Soc ., 1b Arizona challenged as
price fixing a fee schedule for participating doctors set by
two non-profit corporations ." Discussing when a joint
venture should be considered a single entity for purposes o f
the Sherman Act, the Supreme Court distinguished between
joint arrangements where the members competed and thos e
where members did not. 18 The Court concluded that "the
fee agreements [we]re among independent competing
entrepreneurs [and] fit squarely into the horizontal price -
fixing mold.""

Despite the briefing in the motion to dismiss, th e
Copperweld argument was never decided because
defendants withdrew the argument . 30 The State noted that ,
unlike the parties in Copperweld, the Poughkeepsie
hospitals did not have a single decision maker . Like many
hospitals and other health care providers, staying separate
and retaining at least some independent decision makin g
power was fundamental to the interaction . In the State's
opposition to the initial motion to dismiss, the State
identified the fundamental reason for separateness, an d
demonstrated why Copperweld should not apply

tf the hospitals are — as they insist in thei r
motion to dismiss — one entity, then one of
the hospitals in the Catholic system is
performing services that are antithetical t o
its mission.

In short, the state observed that if the hospitals had only on e
decision maker, then St . Francis, a Catholic institution, was
endorsing the reproductive and end of life services provide d
by the other defendant hospital, Vassar Brothers .

That observation disposed of the Copperweld argument i n
the litigation. Up until that point, the hospitals were
represented by the same counsel . After that observation, St .
Francis sought and retained separate counsel . In addition ,
St . Francis sought and secured the right to withdraw th e
original motion to dismiss, and to make a new motion t o
dismiss. In the new motion to dismiss, made jointly by
defendants' counsel, the Copperweldargument was gone .

The Copperweld argument may play out similarly in other
health care antitrust litigation . The foundation of th e
Copperweld argument — one decision maker or other
indicia of complete integration — is frequently unlikely in a
context of interacting hospitals . The Catholic and non-
Catholic distinction is only one illustration of significantl y
different cultures among interacting hospitals . Medical
staffs are sometimes headed by doctors who are ver y
independent-minded, which makes a complete integration
and one decision maker very difficult .

Applying Antitrust Principles to Health Care
Markets

From the perspective of creating antitrust risk unde r
section 1, Copperweld is at one end of a continuum of how
hospitals can be structured as a business . Under
Copperweld, a single decision maker eliminates th e
antitrust risk . The actions of the hospitals in Poughkeepsi e
were at the opposite end of the continuum. Although the
hospitals argued they were fully integrated, the State argued
and the court accepted that the hospitals retained significan t
indicia of independence — separate revenues, separate
boards, separate medical staffs — that justified analysi s
under section 1 . The antitrust risk under section 1 can of
course be reduced, by for example establishing complet e
control within the meaning of Copperweld.

The Poughkeepsie litigation, however, is not about where o n
the continuum the activities of the hospitals fell, but rathe r
whether the antitrust laws applied ." Thus, the litigation i s
not complicated from an antitrust perspective . The
litigation challenged price fixing and market allocations ,
pure and simple . The question was whether simple straigh t
forward per se rules applied to health care markets

CONTINUED NEXT PAGE
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generally, and to the two hospitals in Poughkeepsie, New
York, specifically.

Defendants' refusal to accept that the antitrust laws applie d
may have flowed in part from the continuing and still quit e
pronounced disconnect between health care providers an d
antitrust counsel . Health care providers in New Yor k
continue to use vocabulary that is significantly different fro m
that of an antitrust attorney. Health care providers for
example talk about eliminating duplication. To an antitrus t
prosecutor, hospitals' agreements to eliminate duplication
are agreements to limit consumer choice . Similarly, th e
Poughkeepsie hospitals sought to justify their interactions as
necessary to implement "fairness" as between the hospital s
or to "rationalize health policy decisions ." To an antitrust
prosecutor, those phrases were red flags describing what in
essence was an agreement among competitors to divvy up
the market.

The Broad Context of the Litigatio n

Yet, more than antitrust principles were at stake in th e
litigation . Also at stake was New York's Health Care Refor m
Act of 1996 . That Act sought to replace a highly regulated
health care system with a competitive system . Before th e
Health Care Reform Act, the state regulated hospital price s
by defining what prices were received from third parties and
from patients . After the Act, hospitals were supposed t o
negotiate with third party payers independently. In short ,
competition was the policy chosen by the legislature t o
define how hospitals should act . The litigation in
Poughkeepsie sought to ensure that the State's reform was
implemented, and that state regulation was not replaced
with private collusion .

Moreover, the litigation addressed some of the core antitrust
concerns handled by the Attorney General . First, the
Attorney General represents the proprietary purchases o f
the State of New York. Second, the Attorney General, under
state law and the Hart Scott Rodino Antitrust Improvement s
Act, 22 represents the people of his or her state, includin g
representation as parens patriae. This parens patriae
authority is most prominent when the impact is o n
consumers' pocketbooks, and where the damage in th e
aggregate caused by the restraint is quite significant . Thus.
competition in health care markets is a core concern for th e
Attorney General because health care markets have
significant proprietary purchases and dramatic pocketboo k
impacts for individuals throughout the state .

Next Steps

Of course, the Poughkeepsie litigation is not the end of th e
antitrust work to be done in health care markets . The Final
Consent Judgment in the litigation sets forth obligations that
the State will seek to ensure are met. Various other antitrust
health care matters are being pursued in the Attorney
General's office, including transactions that bear similarities
to what the Poughkeepsie hospitals did . The litigation set a
framework for analysis of these issues ; the litigation did not
resolve these issues .

ENDNOTES

The author is Director of Litigation of the Antitrust Bureau of the New Yor k
State Department of Law. This paper expresses only his views, and is not
intended and should not be construed to express any policy or position o f
the Antitrust Bureau, the New York Attorney General's office, or any othe r
attorney general's office .
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467 U .S . 752 (1984) .

15 US .C . § 1 .

E.g ., The Poughkeepsie Virtual Merger Prosecution : Per Se or Not Per S e
and the Future of Joint Ventures, presented by Mark J . Boni, Roxane C .
Buse'', and Robert L . Hubbard at M h Annual Health Care Antitrust Forum ,
presented by Northwestern University School of Law Jl . Kellogg Graduate
School of Management, Institute for Health Services Research and Policy
Studies, October 21-22, 1999, Chicago, Illinois .

6 15 U.S .G . § 1 .

467 U .S. at 768 (emphasis in original) .

467 U.S . at 768-69 .

Id. at 769.

/d. at 771 .

467 U.S . at 771-72 (citation and footnote omitted) (italics in original; bold
added) .

" 467 U.S. at 767.

15 People v. Schwartz, 160 A.D.2d 964, 554 N .Y.S .2d 686 (2d Dep't 1990)
(affirming 1987-1 Trade Gas . [CCH] 1 67,581 (Sup. CL 1986)) ; see Agata ,
An Overview of Substantive Law under the Donnelly Act in Antitrust law i n
New York State 38 (N .Y.S . Bar Assn 1995) .

" American Vision Centers, Inc. v. Cohen, 711 F. Supp . 721, 722-23
(E.D .N .Y. 1989) (citing Fishman v. Estate ofWirtz, 807 E2d 520, 541 . 42
n .19 (7th Cir. 1987) (Cappenvetd "should not be extended to shelte r
independent actors having diverse economic interests acting jointly") .

15 United States v. Citizens and Southern National Bank, 422 U .S . 86, 11 7
(1975) ; see Timken Roller Bearing Co. v. United States, 341 U .S . 59 3
(1951) ; North Am . Soccer League v . N.F.L ., 670 F.2d 1249 (2d Car. 1981) ,
(businesses cannot escape section I by labeling their activities a "join t
venture") (citations omitted), cert . denied, 459 U .S . 1074 (1982) .

" 457 U .S . 332 (1982) .
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" Id. at 357 ; see Capital Imaging Assocs. v. Mohawk Valley Med. Assocs. ,
996 F.2d 537, 544 (2d Cir.) ("[tjhe first question is — are member
physicians of an independent practice association legally capable o f
conspiring among themselves? We think the answer is 'yrs ."), cert.
denied, 510 U.S . 947 (1993) .

10 Similarly, the Copperweld issue arose during the federal investigation o f
the transaction between Long Island Jewish Medical Center and the North
Shore system of hospitals, on Long Island, New York The transaction wa s
restructured and did not give rise to a judicial determination in United
Stales v. Long Island Jewish Medical Center, 983 F. Supp. 121 (E .D.N .Y.
1997) . Mark J . Boni, Virtual Mergers of Hospitals : When Does the Per Se
Rule Apply, at 2, presented at the Fifth Annual Health Care Antitrust Forum ,
October 21, 1999, Northwestern University School of Law, Chicago, Illinois .

Defendants' Memorandum in Support of Summary Judgment argued simpl y
that the antitrust laws should not be applied. For example, defendants
sought to justify the restraints "because of financial constraints resultin g
from competition," Def. Mem. at 5, to justify the elimination of patient
choice among competitive alternatives as needed to "reduce I ]
duplication," Def. Mem . at 16, and to justify the "Fairness Formula," whic h
the State challenged as the accounting method of the illegal restraints, a s
needed to "eliminatel] the incentive for the Hospitals to compete ." De l
Mem . at 16 n.13 .

" 15 U .S .C. § 15C.
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The Health Care Committee of the ABA's Sectio n

ofAntitrust lawplans to create a task farce that

will review various messenger models employed by
IPAs and other provider groups. The god is to

prepare a short paper or monograph that will

identify different models, and comment on the

antitrust issues and risksposed by the differen t

models under the case law, the agencies' 1996

standards, and the agencies' business review letters .

We are lookingfor volunteers to assist on this

project. Ifyou are interestedplease contact

Douglas Ross by e-mail at douglasros@dwt. corn

or at (206) 628-7754.
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