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Protecting Consumers
Post-Leegin
B Y  R O B E R T  L .  H U B B A R D  

STATES HAVE A LONG HISTORY OF
securing remedies for consumers victimized by
vertical restraints. Time will tell whether Leegin
Creative Leather Products, Inc. v. PSKS, Inc.1 ulti-
mately will help or hurt state efforts to protect

consumers from anticompetitive vertical restraints, including
minimum vertical price fixing. Of course, state enforcers will
have more difficulty proving the violation under federal
antitrust law in light of the Supreme Court’s 5–4 decision
rejecting the ninety-seven-year-old per se rule against mini-
mum vertical price fixing. But rather than holding vertical
restraints per se legal or intrabrand competition irrelevant, the
Court instructed lower courts to develop “fair and efficient”
rules for analyzing vertical price fixing and other vertical
restraints. 

Leegin has thus elevated the profile of vertical restraints,
creating new opportunities for state enforcers depending on
how lower courts apply Leegin. Moreover, Congress might
enact legislation that enhances enforcement against vertical
restraints in response to Leegin and states might turn to state
law claims.

Leegin had the potential to be the end of meaningful
analysis of vertical restraints, the culmination of a thirty-
year process that began with GTE Sylvania.2 When the
Supreme Court granted certiorari in Leegin, after a pro forma
application of the per se rule by the Fifth Circuit, the last ves-
tige of stringent rules against vertical restraints was directly
under attack. The Court appeared ready to reject summari-
ly numerous precedents, which decade after decade had 
held that minimum vertical price fixing was per se illegal.3

In recent Supreme Court cases, neither the Court nor the
United States has supported the plaintiff, siding with defense
positions time and again.4 That four Justices and two FTC
Commissioners sided with PSKS is the closest an antitrust
plaintiff has gotten to prevailing with the U.S. Supreme

Court or the United States Solicitor General for far too long.
PSKS and its amici defended the per se rule with vigor.

The parties did not suggest or propose any standard less
stringent than the per se rule. They argued that the ninety-
seven-year-old rule remained sound because vertical price-fix-
ing agreements are direct agreements to raise prices to con-
sumers without offering consumers any corresponding
benefits.5

Perhaps because of this advocacy, Leegin does not represent
the end of meaningful analysis of vertical price agreements.
A proponent of vigorous rules against vertical price fixing 
has three strategies to pursue in response to Leegin: seek
Congressional action; apply the standards of the Leegin
majority; or rely on state law. This article elaborates on those
potential strategic responses to Leegin.

Leegin Legislation
The first strategy is to consider legislation. Members of the
public often believe strongly that vertical price fixing is and
should be illegal, and communicate that belief to state attor-
neys general. Consumers generally are not receptive to eco-
nomic arguments that higher retail prices and other vertical
restraints actually benefit them. Consumers’ elected repre-
sentatives often share that belief. The Antitrust Subcom-
mittee of the Senate Judiciary Committee already has held
a hearing on Leegin.6 Senator Kohl’s opening statement
expressed his concern with the Leegin decision, including
“whether legislation will be necessary to protect the contin-
ued existence of consumer discounts.”7

Federal legislation is possible. Congress may decide that the
Court in Leegin misconstrued Congressional views on verti-
cal price fixing or gave inadequate weight to stare decisis.
Congress could declare that the Consumer Goods Pricing Act
of 1975 and other acts by Congress represent congressional
endorsements of the per se rule against vertical price fixing,
contrary to what the Court held.8 Addressing an issue left
open by the Court, Congress also could engage in fact-find-
ing and address the states’ argument that the economic liter-
ature demonstrates that vertical price fixing increases prices
for consumers but does not demonstrate any procompetitive
benefits. Rather, the literature theorizes, hypothesizes, and
muses about those procompetitive benefits.9 Congress could
require proof of actual procompetitive benefits before per-
mitting a restraint designed to raise prices for consumers.
The closest the majority came to addressing this issue was its
statement that “And although the empirical evidence on the
topic is limited, it does not suggest efficient uses of the agree-
ments are infrequent or hypothetical.”10 Congress is entitled
to conclude that the Court too easily abandoned the per se
rule, and require the proponents of minimum RPM to prove
“efficient uses” empirically. 

Senators Kohl, Biden, and Clinton introduced a bill to
overrule Leegin on October 30, 2007.11 S. 2261 adds a new
second sentence to Section 1 of the Sherman Act, which
provides: “Any contract, combination, conspiracy, or agree-
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ment setting a minimum price below which a product or ser-
vice cannot be sold by a retailer, wholesaler, or distributor,
shall violate this Act.” Given the significant issues facing
Congress in general and the Judiciary committees specifically,
Leegin legislation may not be enacted. But the topic does res-
onate with the public and federal legislation is a possibility. 

Applying the Majority Standard to a Simple
Vertical Price-Fixing Claim 
The second strategy is to apply the standards in the majority
opinion in Leegin. Although it rejected the per se rule, the
majority recognized the anticompetitive potential of vertical
restraints generally and price restraints specifically. Recog-
nizing that the proof required should match the restraint
challenged, the Court mandated a “fair and efficient” rule:

As courts gain experience considering the effects of these
restraints by applying the rule of reason over the course of
decisions, they can establish the litigation structure to ensure
the rule operates to eliminate anticompetitive restraints from
the market and to provide more guidance to businesses.
Courts can, for example, devise rules over time for offering
proof, or even presumptions where justified, to make the rule
of reason a fair and efficient way to prohibit anticompetitive
restraints and to promote procompetitive ones.12

Discerning what the Court means by a “fair and effi-
cient” rule is a challenge. Minimum vertical price fixing is
a restraint that is intended to and does raise or maintain
retail prices. Is proof that the restraint had its intended price
effect on consumers direct evidence of the anticompetitive
effect that avoids market definitions and other elements of
a full-blown rule of reason case? Some commentators have
argued that evidence that the restraint raises prices should
not be enough to establish a plaintiff ’s claims, citing the fol-
lowing quote in Leegin: “Respondent is mistaken in relying
on pricing effects absent a further showing of anticompeti-
tive conduct.”13 But that sentence is contained in a para-
graph analyzing whether adverse price effects justify con-
tinuing the per se rule. The Court merely indicated that
higher prices alone should not end the analysis of whether
the per se rule applies because those higher prices may gen-
erate additional beneficial services for consumers. Deciding
what proof is needed and what party has the obligation to
present that proof under a “fair and efficient” rule is a dif-
ferent question.

The Leegin majority downplays the importance of the
price effect because it accepts the assumption in the eco-
nomic literature that manufacturers’ and consumers’ interests
are “aligned with respect to retailer profit margins.”14 The
Court accepts this assumption despite section III.B of the
opinion, which specifies some anticompetitive effects of ver-
tical price fixing in which those interests are clearly not
aligned.15 Building on that premise, the Court specifies the
limited circumstances in which the price effect might be
overcome by procompetitive benefits: “As a general matter,
therefore, a single manufacturer will desire to set minimum

resale prices only if the ‘increase in demand resulting from
enhanced service . . . will more than offset a negative impact
on demand of a higher retail price.’”16

Despite accepting that assumption, the majority did not
reject the importance that price increases have when prov-
ing an antitrust violation. The Court has expressly recog-
nized the centrality of price to the antitrust laws, having
noted: “The protection of price competition from conspir-
atorial restraint is an object of special solicitude under the
antitrust laws.”17 The Court has characterized actionable
restraints under Section 1 as those that are “so substantial as
to affect market prices.”18 Underscoring that importance, the
Court has drawn a “significant distinction between vertical
nonprice and vertical price restraints.”19 In Leegin itself, the
Court discusses anticompetitive harms flowing from the
restraint that manifest themselves in higher prices for con-
sumers.20

Thus, as lower courts grapple with applying a “fair and
efficient” rule, two questions will be paramount: (1) must
courts and parties accept the Court’s premise that consumers’
interests are almost always aligned with manufacturers’ inter-
ests; and (2) how will courts resolve disputes about whether
the vertical price fixing has procompetitive benefits? Some
subsidiary questions could be: What happens if the parties
dispute whether manufacturers’ and consumers’ interests are
aligned? What happens if the parties dispute whether the
price restraint caused enhanced services? What happens if the
enhanced services do not increase demand? What happens if
the increased demand from enhanced services does not
exceed the decreased demand from the higher price?

Litigation could be structured to answer those questions,
but that structure will depend significantly on what facts are
alleged and what material facts are disputed. An analytical
structure like that used in PolyGram Holding v. FTC,21 might
fit the bill. That structure first asks whether the harm to
consumers is obvious, in which case the restraint is deemed
“inherently suspect.” Given that consumers almost always
pay more as a result of vertical price fixing, the “inherently
suspect” label should apply. The defendant then would have
the burden of providing a plausible and cognizable justifica-
tion.22 If a court allows the defendant to meet that burden by
referring to theoretical benefits gleaned from the economic
literature, the burden would shift to the plaintiff to demon-
strate actual harm (i.e., price increases) in the specific case.
Then the defendants would have the burden of demonstrat-
ing that the procompetitive benefits outweigh the anticom-
petitive harm by proving: (1) the restraint caused retailers to
provide actual enhanced value or services; (2) the enhanced
value or services increased demand; and (3) the increased
demand from that value or those services was greater than the
decreased demand caused by the higher price. That could be
a daunting task for a defendant.

In addition, the party defending the vertical price fixing
should have the burden of establishing that the enhanced
value or services could not have been achieved in a less
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restrictive way. In NCAA v. Board of Regents, for example, the
Court rejected a restraint that allegedly led to a procom-
petitive new product when that product “could be market-
ed just as effectively without” the restraint.23 Similarly, in
Broadcast Music, Inc. v. CBS, the Court accepted the causal
link between the challenged price fixing and the procom-
petitive new product, a blanket license. The Court referred
to the link as “reasonably necessary to effectuate the rights,”
an “obvious necessity,” and a “necessary consequence of the
integration.”24 Congress has used similar concepts when
defining what is appropriate joint development activity,
excluding from “joint venture” exchanges of price and other
information that “is not reasonably required to carry out
the purpose of the venture.”25

If courts adopt a “fair and efficient” methodology for ver-
tical price restraints like the PolyGram methodology, states
and other plaintiffs may be able to challenge vertical price fix-
ing and other vertical restraints under the Sherman Act eco-
nomically and efficiently.

Relying on State Law
The third potential strategic response to Leegin would be to
rely on state law to challenge vertical price fixing. State law
is wholly enforceable even if it diverges from federal antitrust
jurisprudence on vertical price fixing.26 Using state law to
overcome the limitations of Illinois Brick illustrates how com-
plicated this alternative might become. In California v. ARC
America Corp., the Court upheld the arguments of four states
that their state statutes permitted recovery by “indirect” pur-
chasers despite Illinois Brick. Alabama’s statute allowing recov-
ery of “indirect” damages was passed in 1907, and had not
been amended in response to Illinois Brick. Arizona’s statute
generally followed the broad language of section 4 of the
Clayton Act and had not been amended after Illinois Brick.27

California’s statute had been amended in response to Illinois
Brick to clarify that “indirect” purchasers could recover under
California antitrust law. Minnesota’s statute had been amend-
ed in 1984 to allow prospective recovery by “indirect” pur-
chasers. In all four of those contexts, the Court held unani-
mously that state law could diverge from federal law.28

The state law arguments concerning vertical price fixing
may be significantly different from the state law arguments
concerning Illinois Brick issues. State law did not generally
address whether “indirect” purchasers could recover prior to
Illinois Brick. Prior to Illinois Brick, states had no reason to
distinguish between “direct” and “indirect” purchasers in
their state antitrust law. State legislatures and courts simply
did not provide any historical guidance on the issue. By con-
trast, states do have historical guidance concerning the costs
and benefits of minimum resale price fixing. Much of that
legislative and judicial history was generated in the context of
considering whether vertical price fixing or competition made
for better economic policy. 

In the midst of the Depression, when many businesses
were failing and unemployment skyrocketed, states and then

Congress explored whether vertical price fixing should be
allowed, despite Dr. Miles.29 From 1931 through 1950, states
enacted so-called fair trade laws, which gave a manufacturer
the ability to set the retail price for its products. These statutes
included non-signer clauses that required all distributors or
retailers to meet the minimum price set by the manufactur-
er, regardless of whether the distributor or retailer had signed
a contract to that effect.30 After World War II, states began to
reevaluate the wisdom of these laws and found them invalid
as, for example, a price-fixing statute that violated the right
to own and enjoy property,31 an improper use of legislative
power,32 a violation of a state constitutional ban on price fix-
ing,33 or a violation of due process.34

In 1975, in the midst of a national effort to reduce infla-
tion, Congress passed the Consumer Goods Pricing Act of
1975, repealing the laws that had exempted state fair trade
laws from the federal antitrust laws.35 By that time, twenty-
eight states had already effectively repealed their fair trade
laws and endorsed so-called free trade and the per se rule
against vertical price fixing in Dr. Miles.36 Following the
Consumer Goods Pricing Act, all but three of the remaining
states repealed their fair trade laws between 1975 and 1977,
again endorsing free trade and Dr. Miles.

Like many states, New York went from fair trade to free
trade, but in addition to repealing its fair trade law, New York
enacted a new statute. New York General Business Law sec-
tion 369-a provides: “Any contract provision that purports to
restrain a vendee of a commodity from reselling such com-
modity at less than the price stipulated by the vendor or
producer shall not be enforceable or actionable at law.” The
legislative history of section 369-a illustrates that New York
banned vertical price fixing because it caused high consumer
prices. The Governor’s Program Bill in support of section
369-a stated that the fair trade laws “maintain prices at an
artificially higher level than would prevail in a free market,”
and that the collusion allowed by those laws cost consumers
nationally “as high as [$1.5 to $3] billion a year.” The bill,
which repealed New York’s fair trade law and enacted New
York’s ban on vertical price fixing, “would permit the lower-
ing of prices to the consumer as a result of the competitive
processes operating in a free market place.”37

One question that frequently arises under state antitrust
law is the extent to which interpretation of state law defers to
federal antitrust law. New York’s highest court, the Court of
Appeals, has consistently held that New York’s antitrust law
should follow federal antitrust law unless there are differences
in state and federal policy, statutory language, or legislative
history.38 The history of the fair trade laws, the repeal of the
fair trade laws, and the enactment of section 369-a illustrate
precisely the differences that justify concluding that New
York law prohibits vertical price fixing, despite Leegin.

Conclusion
Each of the strategic responses considered above carry risks
for state enforcers. Federal legislation would be quick and
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would provide a certain national standard, but the prospects
of legislation are always uncertain. Federal court interpreta-
tions of Leegin might eventually result in a national standard,
but that will be uncertain and slow. Relying on state law is
likely to produce different results from state to state, creating
a patchwork of differing rules that are inequitable and diffi-
cult to administer. Time will tell which strategic alternative
is best.�
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