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Fostering Competitive Health Care Markets
By Jay L . Himes and Robert L . Hubbard

The Antitrust Bureau of the Attorney General' s
office seeks to further competition in health care mar-
kets . Because competition is a "public policy of the firs t
magnitude," 1 and because health care costs represen t
about one-seventh of the economy, antitrust issues fre-
quently arise in health care markets . The increasin g
importance of competition in health care markets i s
illustrated by New York's Health Care Reform Act o f
1996 . 2 That Act changed a health care system that regu-
lated many aspects of hospital services, including th e
prices charged, to one in which hospitals set their own
rates by negotiating with third party payers . In short ,
the legislature further extended market competition a s
the rule of trade in determining how health care mar-
kets, including hospitals, operate .

The Basis for the Attorney General's Antitrus t
Enforcement Authorit y

The work of the Antitrust Bureau in health care
markets is best understood in the context of antitrus t
matters generally and the Attorney General's corre-
sponding antitrust enforcement authority. Briefly,
antitrust law prohibits direct competitors from agreein g
on the price they will charge their customers, from
divvying up the territories, customers, or services tha t
the agreeing competitors will cover, and from adoptin g
other unreasonable restraints of trade) Antitrust la w
also prohibits mergers or acquisitions that are anticom-
petitive, or an abuse of monopoly power.4

The Attorney General's authority under th e
antitrust laws is extensive, and focused on protectin g
New York consumers and New York public agencies .
The Attorney General, under state and federal law, rep-
resents the people of New York State and may recove r
antitrust damages and other monetary or equitabl e
relief on their behalf . This representation, called parens
patriae authority, is most likely to be exercised when the
impact of an antitrust violation is on consumers' pock-
etbooks and where the damage caused by the violatio n
is, in the aggregate, significant .

Section 4C of the Clayton Act establishes a statutor y
basis for the New York State Attorney General to recov-
er damages on behalf of state residents under the feder-
al antitrust laws . 5 His right under federal law to secure
equitable relief is established by case law. 6 No New
York statute expressly confers pawns authority to the
Attorney General under state antitrust law. However,
under N.Y. Executive Law section 63(12), the Attorne y
General may seek "restitution and damages" fo r
"repeated, fraudulent or illegal acts ." The Attorne y
General has often invoked section 63(12) authority in

antitrust cases to provide remedies to consumers .
Equally important, parens patriae authority exists as a
matter of common law because the "prerogation o f
parens patriae is inherent in the supreme power o f
every state ." B

The Attorney General also represents the state o f
New York, including state agencies and other publi c
entities, as purchasers of good or services .9 This author-
ity extends to public authorities besides the state itself ,
and includes, for example, the New York Conventio n
Center Development Corp . 10 In addition, the Attorney
General may sue under the federal antitrust laws for
injury in its proprietary capacity . 1 1

State purchases in health care markets are exten-
sive, and the Attorney General seeks damages when th e
state pays more than it would have but for antitrust
violations . The Attorney General does not generally
focus on the antitrust claims of businesses, which have
the right to assert their own antitrust claims, except t o
the extent that restraints on business injure New Yor k
consumers or otherwise affect the public interest . 12 In
sum, competition in health care markets is a core con-
cern for the Attorney General—both because the state
and other public bodies make significant health care
purchases, and because health care markets have a dra-
matic pocketbook impact on the people and businesse s
of the state.

The Attorney General's Efforts to Promote
Competition

The Antitrust Bureau commits significant resources
to promoting competition in health care markets . Many
of these activities may not result in litigation . For exam-
ple, the Antitrust Bureau reviews mergers and other
transactions in health care markets, the vast majority of
which either raise no antitrust concerns or raise con-
cerns that are addressed without resort to litigation .
Activities that have significant implications for competi-
tion are often altered or abandoned in light of concerns
expressed by the Attorney General . i3 The Attorney Gen-
eral further advocates competition in legislative effort s
and opposes protectionist legislation that shields som e
businesses from competition without offering corre-
sponding benefit to consumers or otherwise promoting
the public interest. 14 As part of its competition advocac y
program, the Attorney General also prepares amicus
curiae briefs, such as that supporting a challenge to a
hospital merger by the Antitrust Division of the United
States Department of Justice . 1 5

Of course, from time to time litigation has been nec-
essary for the Attorney General to vindicate the right s
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challenges an agreement between brand-name manu-
facturer Hoechst Marion Roussel, Inc . (HMRI) an d
generic drug manufacturer Andrx Corporation (Andrx) ,
under which HMRI paid Andrx over $89 million in
exchange for Andrx's agreement to keep its cheaper
alternative to HMRI's Cardizem CD heart medication
off the market. As part of the agreement, Andrx agree d
to stay off the market while still prosecuting its rights
under HWA. This enabled Andrx to maintain its righ t
to the 180-day exclusivity period granted the first-file r
under the HWA. Andrx further pledged not to transfer
or to sell its HWA exclusivity rights . As a result, the
agreement effectively barred any generic entry. Only
after private suits challenged this arrangement, and
after the FTC opened an investigation, did the parties
terminate the agreement and Andrx enter the market,
removing the block against generic competition . A fed-
eral district court held the HMRI/Andrx agreemen t
was a per se violation of the antitrust laws .24 In another
case challenging the agreement, the Court of Appeal s
for the District of Columbia Circuit reinstated a generi c
manufacturer's claim challenging the HMRI/Andrx
agreement 2 5

The states, along with counsel seeking to certify a
national class of end-users of Cardizem CD, recentl y
reached a proposed settlement requiring HMRI and
Andrx to pay $80 million, which will be used to pay
claims of consumers (indirect purchasers), state agen-
cies, and third party payers, along with notice costs, set-
tlement administration costs, litigation expenses an d
fees . The court preliminarily approved the settlemen t
on January 29, 2003. The states expect consumer partici-
pation in the settlement process to start this summer .
HMRI and Andrx also settled a case brought by privat e
plaintiffs on behalf of direct purchasers for an addition-
al $110 million.

The Taxol Antitrust Litigation 26 concerns the efforts
by Bristol-Myers Squibb Co . (Bristol) to preserve it s
monopoly on Taxol, an important anti-cancer drug use d
to treat breast cancer and other tumors. The federal
government developed Taxol and thereafter licensed it
to Bristol for five years . The states' action alleges tha t
Bristol unlawfully maintained a monopoly by fraudu-
lently obtaining follow-on patents for Taxol, and listin g
them in the FDA's Orange Book . Bristol also filed litiga-
tion for the sole purpose of delaying generic entry int o
the market, exploiting a provision in HWA that auto-
matically stays generic entry upon the filing of paten t
litigation. The states and Bristol have entered into a set-
tlement agreement calling for a $55 million recovery fo r
state government purchasers and consumers, togethe r
with injunctive relief that prohibits certain patent prac-
tices . An additional settlement covers direct purchaser s
other than state agencies .

The BuSpar Antitrust Litigation 27 is another multi-
state monopolization case against Bristol . This action

2 5

of the state and its citizens to competitive health car e
markets . The Attorney General sued and recovered ove r
$4 .4 million from pharmacies that allegedly boycotted
the Empire Plan, the health care plan for state employ-
ees . 16 The Attorney General similarly sued and wa s
granted summary judgment in an action alleging tha t
the two hospitals in Poughkeepsie were engaged in per

se illegal price fixing and market allocation . l7 After the
court's ruling, the hospitals abandoned the challenged
activities in a consent judgment . 1 8

The Antitrust Bureau has prosecuted significan t
health care antitrust cases in conjunction with othe r
states, often taking a leadership role in such multi-stat e
efforts . In the Disposable Contact Lens Antitrus t
Litigation, 19 32 states, led by New York, and a certified
class alleged that major contact lens manufacturers, the
American Optometric Association, and others illegally
colluded to inflate the price, and to limit the supply, o f
replacement contact lenses. Plaintiffs charged that the
illegal agreement made it more costly and difficult fo r
consumers to buy replacement contact lenses from mai l
order firms or pharmacies . After years of litigation, set-
tlements with many of the defendants, and five week s
of trial to a jury in Jacksonville, Florida, the states an d
class settled with the last remaining defendant . As a
result of the case, manufacturers agreed to sell to mai l
order firms and pharmacies on a non-discriminatory
basis, and to pay cash and rebate coupons to consumer s
worth over $100 million . 20

New York also participated in a multi-state action ,
litigated together with the Federal Trade Commission ,
which challenged as illegal monopolization a drug com-
pany's cornering of the supply of the active pharmaceu-
tical ingredients in various drugs—conduct tha t
increased prices twenty-fold . That action was settled for
over $100 million in cash and injunctive relief . 21 New
York further led a multi-state investigation and litiga-
tion.against a drug manufacturer that tied the purchas e
of its breakthrough drug for the treatment of mental ill-
ness to the monitoring for possible side effects from that
drug, an arrangement that the states alleged was an ille-
gal tying arrangement 22

Recent significant multi-state antitrust litigations i n
health care markets have focused on efforts by brand -
name drug manufacturers to delay or prevent competi-
tion from generic drug manufacturers . Although th e
means to hinder generic competition have varied, eac h
case involved brand-name drug manufacturers manipu-
lating the procedures under the federal Hatch-Waxma n
Act (HWA) to keep cheaper generic drugs off the mar-
ket, and maintaining monopoly pricing long after expi-
ration of the brand-name drug's patent .

The first of these cases, the Cardizem CD Antitrus t
Litigation 23 concerns the anti-hypertension drug
Cardizem CD® and its bioequivalents . The litigation
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concerns the anti-anxiety drug BuSpar® and Bristol' s
effort to extend its patent monopoly for the profitable
buspirone medication . As its patent for buspirone wa s
about to expire, Bristol received a patent for a metabo-
lite that Bristol claimed the body naturally produces
when buspirone is ingested . Bristol then had the FD A
list the metabolite patent in the Orange Book barely 1 1
hours before the FDA was scheduled to approve the
first generic buspirone alternative, with generic alterna-
tive shipments loaded on trucks ready to be delivered .
Although Bristol explicitly stated to the United State s
Patent Office that its new metabolite patent did not
cover buspirone, its Orange Book entry made precisel y
the opposite claim. The Orange Book listing effectively
barred generic makers of buspirone from the market ,
and consumers paid hundreds of millions of dollar s
more than they would have paid had a generic alterna-
tive been available .

In an action brought by an excluded generic
entrant, a federal judge in the District of Columbi a
found that Bristol's conduct before the FDA was
improper, and ordered the patent de-listed, thereby per-
mitting the sale of generic alternatives . On appeal, the
Federal Circuit held that, as a matter of procedure, th e
generic entrant could not sue to obtain de-listing from
the Orange Book, and vacated the order without evalu-
ating Bristol's behavior before the FDA . 28 Last year, a
federal judge in the Southern District of New York
found Bristol's Orange Book filing to be "objectively
baseless" and an effort to "justify taking property tha t
belongs to the public ." 29 Again, the states and Bristo l
have reached a settlement, under which Bristol will pay
$100 million to state governmental purchasers and con-
sumers. Injunctive relief indentical to that in the Taxol

litigation also has been agreed to . Bristol also has
agreed to settle a case brought by private direct payers .
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