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On February 26, 2007, New York submitted an 
amicus curiae brief on behalf of 37 states to the 
United States Supreme Court in Leegin Creative 
Leather Products, Inc. v. PSKS, Inc., No. 06-480. The 
states’ amicus supports the respondent’s position, 
which is to preserve the per se rule against agree-
ments between suppliers and retailers to charge con-
sumers at least a specified price (“minimum RPM”). 
New York also moved for oral argument, which the 
Supreme Court granted. New York’s Solicitor General, 
Barbara Underwood, will present that argument. The 
brief argues that Dr. Miles Medical Co. v. John D. Part 
& Sons, 220 U.S. 373 (1911), which established that 
minimum RPM is illegal, remains sound today and 
deserves the Court’s continuing respect.

i. Background on the case
In Leegin, a manufacturer of leather goods 

terminated one of its retailers, PSKS, for failing to 
adhere to its minimum RPM policy. PSKS sued on the 
ground that Leegin’s pricing policy was a restraint of 
trade and per se illegal. At trial, the court ruled that 
the per se rule applied and not, as defendants argued, 
the rule of reason, which requires a plaintiff to show 
that the defendant’s conduct unreasonably restrains 
competition. Because of that ruling, the court did not 
allow Leegin’s economic expert to testify. According 
to Petitioner, that expert, Kenneth Elzinga, would 
have testified that Leegin lacked market power and 
that its pricing policies were pro-competitive because 
they fostered interbrand competition.

The jury found in favor of PSKS and awarded 
$3.6 million in damages. Leegin appealed to the Fifth 
Circuit, arguing that the district court should have 
ruled that the rule of reason applied. The Fifth Circuit 
affirmed, stating that lower courts “remain bound by 
[the Supreme Court’s] holding in Dr. Miles.” Leegin 
then petitioned for certiorari, which was granted.

ii. the states’ History with rPm
The amicus points out that states have recovered 

over $115 million in cash for consumers in litigations 
challenging minimum RPM.1 In addition, the States 
have a long history of defending the per se rule for 
RPM in amici and legislative battles. Federal enforcers 
have often been in opposition to the states’ position. 
In competing amici in Monsanto Co. v. Spray-Rite Serv. 

Corp., 465 U.S. 752 (1984), the United States argued 
for eliminating the per se rule and the states argued 
for its preservation.2  The Court sided with the states. 
Congress also weighed in for preserving the per se 
rule, by placing for example a funding restriction on 
the right of the United States to prepare amici briefs 
arguing against the rule.3

The states and the federal enforcers also submitted 
competing amici in State Oil Co. v. Khan, 522 U.S. 
3 (1997), concerning the per se rule as applied to 
an agreement between a supplier and its retailers 
to set a maximum price for resale to consumers 
(“maximum RPM”).4  The states argued for a per se 
rule on maximum RPM, but emphasized concern that 
a broadly worded decision rejecting a per se rule on 
maximum RPM would imperil the per se rule against 
minimum RPM. The United States limited its argument 
to maximum RPM. The Court rejected applying a per se 
rule to maximum RPM while expressly and repeatedly 
limiting its decision to maximum RPM, stating that the 
per se rule still applied to minimum RPM. Id. at 17. 

The United States has submitted an amicus and 
been granted argument time in Leegin, arguing in 
favor of overruling the per se rule against minimum 
RPM. This is the U.S. Department of Justice’s ninth 
straight amicus in an antitrust case in the Supreme 
Court supporting the party alleged to have violated 
the antitrust laws.5

iii. the states’ amicus argument
The states’ amicus argues that the Dr. Miles 

decision remains sound today because minimum RPM 
agreements are direct intentional agreements to 
raise prices for consumers and that the agreements 
accomplish that goal. Moreover, those higher con-
sumer prices come without any corresponding benefits 
for consumers. Finally, the states distinguish minimum 
RPM from other vertical restraints that do not merit 
the per se rule.

a. empirical Data supports the 
 conclusion of Dr. Miles

The empirical data support the conclusion that 
minimum RPM agreements have the anticompetitive 
effect of raising consumer prices. By enacting 
“fair trade” laws, many of the States made RPM 
agreements legal from 1931 to 1976. The very intent 
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of those laws was to keep prices up. As the economic 
literature shows, the laws succeeded. Prices for 
consumers were higher in states that enacted the fair 
trade laws than in states that did not. Other studies 
and the economic literature generally conclude that 
minimum RPM means higher prices for consumers. 
These demonstrable anticompetitive effects justify 
the application of the per se rule to minimum RPM.

B. no empirical Data supports
 Petitioner’s Position
By contrast, no empirical evidence supports 

Petitioner’s argument that minimum RPM agreements 
have offsetting benefits for consumers. The body of 
economic literature relied on by Petitioner speculates 
about procompetitive effects of minimum RPM. But, as 
Judge Easterbrook said, “no economic model is worth 
much without testing.” Frank Easterbrook, Vertical 
Arrangements and the Rule of Reason, 53 antitrust 
L.J. 135, 151 (1984). Despite widespread academic 
interest in the subject, no one has answered Judge 
Easterbrook’s call for empirical research. Untested 
economic hypotheses are no basis for overturning the 
Court’s longstanding precedent.

Even if arguably overbroad, the per se rule can 
be justified by the interests of those – including the 

States – who enforce the antitrust laws and litigate 
RPM cases. Clear legal standards have benefits. 
Bright-line rules avert litigation by providing clear 
guidance to businesses. Litigation under the per se 
rule is more manageable for all parties than under the 
rule of reason.

c. continued application of the Per Se rule  
 to minimum rPm is consistent With the  
 supreme court’s Precedents

The Supreme Court’s decisions applying the rule 
of reason to vertical non-price restraints, such as 
territorial restrictions or maximum RPM, and unilateral 
practices are fully consistent with a per se prohibition 
on minimum RPM. In deciding which rule to apply, the 
Court focuses on “demonstrable economic effect.” 
Continental T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 
58-59 (1977). The anticompetitive effect of minimum 
RPM is direct, obvious, and empirically documented 
– minimum RPM raises prices for consumers – while 
any possible benefits have not been demonstrated. 
Therefore, the per se rule is fully justified. By contrast, 
the anticompetitive effects of maximum RPM and 
other vertical restraints are not so consistent, direct, 
obvious, or empirically documented. 
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