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MR. HUBBARD : Hi, I'm Bob Hubbard and I get to speak first .
First of all, I have to say the usual caveats . The opinions I state are my own an d

do not necessarily reflect those of Attorney General G . Oliver Koppell, the New York
State Department of Law, or any other Attorney General . On this panel, I get to be
the unapologetic advocate of the antitrust laws . That may seem a difficult role for a
government attorney to play . But I feel that I am quite a zealous antitrust advocate .
I know the cases that talk about the Sherman Act and the antitrust laws as the Magn a
Carta of free enterprise, ) the charter of economic liberty, 2 the New York cases that
talk about competition as being a public policy of the first magnitude .3 I believe thos e
cases . I think competition is the tonic that has enabled this country to provid e
economic opportunities to many people and to have economic strength . I think that
the continuing application of those competition ideas will enable this country to
remain strong and to continue to offer opportunities .

There are two things in the handout I have provided . The first is a letter that was
signed by 35 State Attorneys General and discusses the intersection between healt h
care and antitrust .4 Basically, it urges that antitrust exemptions should not be passed
as part of health care reform . Also included in that package is a resolution that wa s
passed at the summer meeting of the National Association of Attorneys General tha t
deals with health care reform as a more general matter . It talks about not only
competition, but also about Medicaid fraud, various ERISA concerns and consume r
fraud concerns . The resolution talks about one of the goals being to provide
affordable health care for all of the citizens of this country .

I find health care to be quite an invigorating area . The Clinton administration' s
advocacy of health care reform and other forces have created many groups that dea l
with health care reform as generic matter . Usually I deal with antitrust attorneys .
When I deal with health care matters, I have to deal with people who don' t
understand, let alone value, the antitrust laws . It wakes you up occasionally . When
you say you are an antitrust lawyer, they'll say things like, How can you be agains t
trust? It is just very invigorating, because it forces you to go back to first principle s
and think about why the antitrust laws apply, why they should apply and wha t
underlying purpose they really have .

I think any discussion of health care and antitrust really has to recognize tha t
health care has had a special status for a long time. It wasn't until the mid 1960s that
there was really even government enforcement in this area. I can remember a whole



series of speeches where federal government antitrust attorneys would basicall y
express pride that there had been so few challenges of hospital mergers and othe r
things. It just seems somewhat strange that they would take that as a tact in thei r
testimony and in their speeches . I also note that there are federal health care
guidelines that have been issued . 5 I certainly support the health care guidelines . I
think they provide a very useful framework for analyzing a whole series of antitrus t
questions in health care markets . But I think you have to step back . Health care is the
only area that has its own specific set of guidelines . Not only is it a set of guidelines
that say how they'll look at these issues, but it even has safe harbors . The health care
guidelines have their own way of doing things . The special antitrust status of health
care providers is really pretty amazing.

From my perspective, the question is, first of all, whether the antitrust law s
should apply to health care markets and, to the extent they should apply, what ca n
be done to make them work better? As a zealous advocate, I, of course, oppos e
exemptions. I think they limit the competitive possibilities in the market . They
foreclose ways of competition . Exemptions just short-circuit the entire analysis .
They assume that competition has no role other than to analyze whether a n
anticompetitive effect has occurred . So from my perspective, any advocate of an
exemption should bear a very heavy burden to establish that antitrust exemptions o r
the limitations on the enforcement of the antitrust laws should be part of health car e
reform .

Saying that, I also recognize that there are policy choices that Congress and state s
and other people can make that do not necessarily give prominence to antitrust law .
But I think that one of the essentials, if there's going to be any sort of exemption o r
limitation, is that there has to be something that accompanies that exemption o r
limitation in the form of a regulatory system. There has to be some sort of publi c
entity to review the public interest involved . It's simply not possible, or imprudent ,
to allow private actors themselves to decide what's in the public interest .

The thing about a regulatory system, at least as part of health care reform ,
however, is that I just really can't believe it would ever work, at least on a federa l
level. Health care markets are very dynamic . They are likely to be even more
dynamic after health care reform starts being discussed more and more . Even now
the discussions of health care reform have caused many changes in the market .
Health care markets are also very local . I just can't conceive of a federal system tha t
would be able to deal with that very local set of markets and the very dynamic aspect s
of those markets . But at the same time, I recognize that regulation might be
appropriate in certain circumstances, and certainly I believe states can and hav e
chosen to displace competition with regulatory systems .

I am a federalist, as you might suspect of a state Assistant Attorney General . I
think that the 50 states provide 50 laboratories . Now it is unclear what is the best way
to reform the health care system . Certainly having 50 choices out there and seeing
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what works would be a useful way to proceed . Now, a lot of those systems that have
already been enacted have very useful aspects to them . They have rapid review . They
have very limited exemptions, and it is still up in the air which ones work and whic h
ones don't . ?

Finally, just in terms of health care markets in general, I think that you reall y
can't overlook the significant market imperfections that are present in health car e
markets . Third-party payers are involved . Information really doesn't flow very wel l
between a provider and a consumer of health care . 8 I think that one of the usefu l
aspects of at least the Clinton proposal is to address those informational deficiencies .
I think that addressing those informational deficiencies will help make the antitrust
laws work a little bit better. When people are better able to evaluate the price and the
quality of the medical services they are provided, I think that the antitrust laws wil l
work even better .

Thank you .

Endnotes
(added for publication )
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United States v . Topco Associates, Inc., 405 U.S. 596, 610 . ("Antitrust laws in general, and th e
Sherman Act in particular, are the Magna Carta of free enterprise .") .

2. Northern Pacific Railroad Co . v . United States, 356 U .S . 1, 4 (1958) (The antitrust laws are "a
comprehensive charter of economic liberty aimed at preserving free and unfettered competitio n
as the rule of trade .") . The Court went on to explain that the antitrust laws rest "on the premis e
that the unrestrained interaction of competitive forces will yield the best allocation of ou r
economic resources, the lowest prices, the highest quality and the greatest material progress ,
while at the same time providing an environment conducive to the preservation of our democrati c
political and social institutions ." Id.

3. E.g., LaRossa, Axenfeld & Mitchell v . Abrams, 62 N.Y.2d 583, 589 (1984) (quoting Aimcee
Wholesale Corp . v . Tomar Products, Inc ., 21 N.Y.2d 621, 625 (1968) .

4.

	

The letter is reprinted at 7 Trade Reg . Rep. (CCH) q 50,124 .
5. Department of Justice and FTC Antitrust Enforcement Policy Statements in the Health Care Area

(Sept . 15, 1993), reprinted in 64 Antitrust & Trade Reg . Rep. (BNA) No. 1631 (Specia l
Supplement) (Sept . 16, 1993) ; Trade Reg. Rep . (CCH) No. 280 (Sept . 17, 1993) . The federal
guidelines are supported in the letter on the intersection between antitrust and health care refor m
cited above .

6. Commissioner Owen criticized the health care guidelines for singling out health care markets fo r
special guidance . See Dissenting Statement of Commissioner Deborah K. Owen on DOJ/FT C
Antitrust Enforcement Policy Statements in the Health Care Area at 6-7, reprinted in Trade Reg .
Rep. (CCH) No . 280 (Sept . 17, 1993)

7.

	

For a recent discussion of these state statutes, see Vance, "Immunity for State-Sanctione d
Provider Collaboration After Ticor," 62 Antitrust L.J. 409 (1994) .

8. Even the most basic frames of reference are not available in health care market . Information on
the long term effects of various regimens of treatment are simply not available in a form that woul d
allow a consumer of medical services to make an informed decision on which regimen to choose .
Take, for example, back pain . Some doctors urge bed rest . Other surge surgery to relieve th e
pressure that vertebrae inflict on the nerve . Chiropractors do something else entirely different .
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There is not now and is not likely to be soon any analysis of which of these regimens work bes t

in the long run .

MR. HIRSHFELD : My name is Ed Hirshfeld, I am Associate General Counse l
for Health Law at the American Medical Association, and I am very flattered to b e
here today . The Antitrust Section of the New York State Bar Association has an
excellent set of antitrust attorneys, and the AMA is very pleased that you ar e
interested in our views on antitrust reform .

I would like to begin by explaining what the AMA position is on health syste m
reform, simply because our position on health antitrust reform is based on that . The
AMA is no longer the Darth Vader of health system reform . We are, in fact, in favor
of reforming the health care system . Our motives are the a mix of genuine concer n
for patient welfare and concern for the economic interests of physicians .

I have been at the AMA for five years now and have been very much impressed
with the extent to which the AMA, including its staff and its physician leaders ,
genuinely does have a sincere concern for patient welfare . One of the image
problems the AMA has had in the past, and which continues in the present, is that w e
are not straightforward enough about when we are sincerely advocating patien t
welfare and when we are advocating the economic interests of physicians — we ten d
to emphasize the quality of care in all of our advocacy efforts. I will try to be
straightforward about that today .

The kind of change in the health care system that we advocate is in the center o f
the spectrum of possibilities . If you want to generally characterize AMA position s
in health system reform, we fall in the liberal Republican or conservative Democrati c
camp . We are still very much against a single-payer system. That's something w e
are quite clear about. The reason is a genuine concern for patient welfare . Even
though a single-payer system would preserve the status quo for physicians better than
a lot of the market-based proposals that are in Congress today, the AMA is agains t
it because of a belief that a single payer system would ultimately degrade the qualit y
of care. AMA physicians are very concerned about that .

The AMA has taken that position even though a single-payer system would
preserve the fee-for-service cottage industry type of health care system that we hav e
now that physicians have enjoyed for hundreds of years . Of course, now the market
is moving in a completely different direction, towards the use of advanced managed
care plans, and most of the health care system reform proposals that are pending i n
Congress support that direction .

The AMA supports pluralistic market-based systems . The Hawaiian system ,
which is a market-based system that features an employer mandate, is our idea o f
paradise . , We do not support or oppose President Clinton's proposed "Healt h
Security Act" — in other words, we have a straddle position on that bill . We are
strongly in favor of some provisions of the President's proposal . For example, we
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