
On the issue of convergence, which you also touched upon, discussions among competition

authorities show an increasing consensus on the principles of competition law enforcement. We

anticipate that this convergence will continue.

But convergence does not mean that enforcement policies cannot differ in each jurisdiction.

Here in your country, for example, it is fair to say that your enforcement policy as regards Section

2 of the Sherman Act, as far as I am aware, has evolved over time, and rightly so, and will prob-

ably further evolve. Our enforcement policy as regards Article 82 evolves as well. So let’s take that

into account, that we both learn from what we are doing, and that the quality of the exchanges

between our jurisdictions will probably make each of us evolve further in the future.

R E M A R K S  O F  R O B E R T  H U B B A R D

MR. KLAWITER: It is now my great pleasure to introduce Bob Hubbard, who is the new Chair of the

Multistate Task Force. Bob has long been at these programs, has been in the Section leadership,

and we are delighted to welcome him here in his new role as the Chair of the Multistate Task Force.

MR. HUBBARD: Thank you, Don. It’s a pleasure to be here, although I feel a certain amount of dread,

given the size and sophistication of this audience.

I will take an historical perspective in my comments here. I’ve been focused a lot lately on the

Antitrust Modernization Commission, which asked the question, “What good is state enforce-

ment?” Having become the Chair of the Multistate Antitrust Task Force, I’ve tried to think through

the kind of goals that I should have and the efforts needed to achieve those goals. To focus on

those questions, I have tried to look at the history and think through the history of state antitrust

enforcement. I don’t know how much I’ll fit in. I’ll try to fit in insurance, Illinois Brick, and tobacco.

Currently, a state enforcer’s reference to insurance is to litigations and investigations of insur-

ance brokerage matters.41 Many people don’t remember that state antitrust enforcers had an insur-

ance case back in the 1980s.42 The matter started before I even became a state enforcer in 1987.

State agencies came to attorneys general and said, “We can’t get coverage for long-tail risk,” that

is when an act today doesn’t manifest harm until sometime later, as with pollution. The agencies’

complaints raised concerns for the attorneys general. 

The states put together a package and shopped it to the DOJ. DOJ said, “There are so many

insurers, how could there possibly be a collusion explanation for this?”43

The states decided, “Okay, fine. We’ll do the investigation ourselves.” And we did. 

Ultimately, the states filed a litigation. The claim in that litigation was that the insurers got

together and manipulated the form prepared by the insurers’ trade association by taking long-tail
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41 One collection of state actions against insurance brokers and insurers can be accessed from the search page of the New York Attorney

General’s Web site, http://www.oag.state.ny.us/search.html, by searching for “insurance bid rigging” and/or “insurance contingent com-

missions.” See also http://www.oag.state.tx.us/oagnews/release.php?id=1503.

42 Hartford Fire Ins. Co. v. California, 509 U.S. 764 (1993).

43 Michael F. Brockmeyer, State Antitrust Enforcement, 57 ANTITRUST L.J. 169, 170 (1988) (“The Justice Department declined even to inves-

tigate this industry, purportedly because the Federal Trade Commission, during a brief investigation, failed to uncover any evidence of col-

lusion and because ‘collusion is highly unlikely in unconcentrated industries like the property and casualty insurance industry’.”) (quoting

letter dated April 22, 1986 from Assistant Attorney General Douglas H. Ginsburg to Jay Angoff).

http://www.oag.state.ny.us/search.html
http://www.oag.state.tx.us/oagnews/release.php?id=1503


risks out of the form. The insurers enforced that form by making sure that no insurance company

could get reinsurance unless they did not cover long-tail risks. Reinsurance was done in London

through Lloyds of London, which was named by the states as a defendant.

The states’ litigation ended up in the Supreme Court in 1991.44 Obviously, anything to do with

antitrust and insurance deals with the McCarran-Ferguson Act, and the meaning and effect of

McCarran was certainly one of the hotly contested issues in the Supreme Court. Many forget the

jurisdictional question that litigation addressed. Many of the challenged activities were undertak-

en in London. The states alleged those activities were intended to have an effect in the United

States, and whether that claim could or should be addressed by U.S. courts was a hotly disput-

ed issue.

1991 seems so long ago. The United Kingdom had a clawback provision. Do people remem-

ber clawback provisions? If somebody got treble damages against a U.K. company in U.S. courts,

that company had the right to get back the second and third damages in U.K. courts, so only sin-

gle damages would be recoverable.45 In the insurance litigation, the U.K. filed an amicus brief in

support of the insurance companies, saying that as a matter of comity, U.S. courts should not con-

sider an antitrust claim premised on activities by Lloyds of London.46 Canada also submitted an

amicus brief in support of the insurance companies. We were glad to get a DOJ amicus brief in

support of us. But it was a very different world.

The decision came out. McCarran was construed differently than the parties expected,

although I don’t know if that construction is better from the perspective of an antitrust enforcer. On

jurisdiction, the rule had included a mushy comity standard. The Supreme Court came down with

a clear and favorable decision for plaintiffs: if you engage in activity, regardless of location, with

an intended effect in the United States, you have jurisdiction in the United States.47

Let’s flash forward to where we are today. So many countries are represented at this meeting.

Many antitrust concerns are being addressed in those countries. DOJ has admirably used the

jurisdictional rule from Hartford Fire in prosecuting international cartels. Antitrust enforcement pro-

ceeds around the world. I am really stunned that in only 15 years since jurisdiction was uncertain

over acts taken in other countries, we see antitrust enforcement on its march across the globe. 

The insurance industry? We have another wave of insurance cases being prosecuted by state

attorneys general.48

The industry is in the midst of being reformed in another way. It’s an interesting world.

Second, I want to discuss Illinois Brick.49 I’m a state enforcer. I believe that Illinois Brick stands

for a fundamental injustice: that you often can’t recover, even if you suffered actual harm, unless
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44 In re Insurance Antitrust Litig., 938 F.2d 919 (9th Cir. 1991), aff’d in part and rev’d in part, 509 U.S. 764 (1993).

45 Protection of Trading Interests Act of 1980, Ch. 11, § 6, reprinted in 959 ANTITRUST & TRADE REG. REP. (BNA) F-2 (Apr. 10, 1980).

46 Hartford Fire, 509 U.S. at 798–99.

47 The Supreme Court construed very narrowly the circumstances when comity applied. Id. at 799 (applying comity analysis requires finding

a conflict; and the Court held that “[s]ince the London reinsurers do not argue that British law requires them to act in some fashion 

prohibited by the law of the United States . . . , or claim that their compliance with the laws of both countries is otherwise impossible . . . ,

we see no conflict with British law.” (citations omitted)).

48 See supra note 41.

49 Illinois Brick Co. v. Illinois, 431 U.S. 720 (1977).



you have privity of contract with the party who violated the antitrust laws.50 The states argued, long

before my time, against that rule in the Supreme Court and lost.51

We advocated and tried to get passed federal legislation to overrule Illinois Brick. Those efforts

got pretty close once or twice, but were not successful.52

We pushed to lessen the impact of the decision. We argued various things in the Supreme

Court and otherwise, to try to have the decision construed narrowly. That too was largely unsuc-

cessful, although again the issue was close.53

Ultimately, we ended up using state law arguments as the way around the Illinois Brick wall.

Some of those started to work, and they started to work well enough that the counterattack on pre-

emption came. We successfully repelled that counterattack.54

Over time, we have widened that path. More and more states have state laws that allow recov-

ery to people who are actually injured. More and more substantive theories are used to get around

that wall.55

Let’s flash forward now. As we sit here today, direct purchasers can recover under federal law

and indirect purchasers have an increasingly strong right to recover under state law. As illustrat-

ed in the proceedings in front of the Antitrust Modernization Commission,56 in the 2002 Chair’s

Showcase Program,57 and otherwise, a consensus appears to have developed that Illinois Brick

should go. May the Illinois Brick wall fall on my watch.

Finally, I talked with various enforcers as I prepared my comments for this roundtable and I told

them that I wanted to talk about tobacco. They looked at me like I was insane.58 But I’m going to

do it anyway.

I think what State AGs have done in tobacco is very admirable. In tobacco, states asserted

mostly consumer protection claims, although many states, including New York, had antitrust

claims. I just want to touch on tobacco with the same approach: where were we when the State

AGs began and where are we now?
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50 See, e.g., Robert Hubbard, Can Indirect or Downstream Purchasers Recover Under the Donnelly Act?, in ANTITRUST LAW IN NEW YORK STATE

51 (New York State Bar Ass’n 1995).

51 California and the other states submitted amici in support of Illinois in Illinois Brick. They can be accessed at http://www.abanet.org/

antitrust/committees/state-antitrust/ca-illinoisbrick.pdf (California) and http://www.abanet.org/antitrust/committees/state-antitrust/

illinoisbrick.pdf (the remaining states).

52 See Edward Cavanagh, The Illinois Brick Dilemma: Is There a Legislative Solution?, 48 ALBANY L. REV. 273, 290–308 (1984).

53 See Kansas v. Utilicorp United Inc., 497 U.S. 199, 216 (1990) (5–4 decision) (“[t]he possibility of allowing an exception, even in rather 

meritorious circumstances, would undermine the rule [of Illinois Brick ]”).

54 See, e.g., California v. ARC America Corp., 490 U.S. 93 (1989) (unanimous decision).

55 One narrative description of these state law arguments from the perspective of states, as articulated in the Cardizem CD Antitrust Litigation,

can be found at http://www.abanet.org/antitrust/committees/state-antitrust/agconsumer.pdf.

56 That material can be found at http://www.amc.gov/commission_hearings/indirect_purchaser.htm.

57 Antitrust Remedies in the 21st Century: Too Many Actions? Much—or Still Too Little—Recovery? Chair’s Showcase Program, ABA Section

of Antitrust Spring Meeting (Apr. 25, 2002).

58 “[M]any critics of the [multistate tobacco settlement] contend that it creates a state-protected cartel [and the Second Circuit] agreed.”

Freedom Holdings, Inc. v. Spitzer, 2004-2 Trade Cas. (CCH) ¶ 74,573, at 100,428 (S.D.N.Y. 2004), aff’d, 408 F.3d 112 (2d Cir. 2005).

http://www.abanet.org/antitrust/committees/state-antitrust/ca-illinoisbrick.pdf
http://www.abanet.org/antitrust/committees/state-antitrust/ca-illinoisbrick.pdf
http://www.abanet.org/antitrust/committees/state-antitrust/illinoisbrick.pdf
http://www.abanet.org/antitrust/committees/state-antitrust/illinoisbrick.pdf
http://www.abanet.org/antitrust/committees/state-antitrust/agconsumer.pdf
http://www.amc.gov/commission_hearings/indirect_purchaser.htm


The State AGs took on an industry that had never lost a litigation—never, not one.59 The indus-

try was fully capable of land war in Asia as a litigation matter. When New York analyzed what

claims to assert, I considered it inconceivable that New York would ultimately be successful. My

attorney general wanted to make the claim, and I do what attorneys general want me to do. We

put together a claim. 

The claims asserted by the states were based on the health care costs that the states paid. That

state claim avoided the fundamental industry strategy that had successfully defeated many other

litigations against the industry. The industry no longer could blame the victim for smoking,

because the states were not the ones choosing to smoke. Rather, states bore the significant

costs of smoking-related illnesses without choosing to smoke.

The states reached a master settlement agreement with the industry. That settlement actually

went through two stages. Most people remember the first settlement, which required an act of

Congress that did not occur. That first proposed settlement elicited lots of commentary.60

The second settlement was implemented. The fundamental idea of that master settlement

agreement is that the states’ health care costs are no longer an externality; that is, the smoking-

related health care costs imposed on the states are now part of the product. In addition, the MSA

includes very significant advertising restrictions on tobacco marketing, and other things.

So let’s flash forward. We now have a tobacco industry that is more competitive from an antitrust

structural perspective than it has ever been.61 The health care externality is now on the product

itself.62 The states have enforced the advertising provisions of the MSA63 and the states have

defended against Sherman Act attacks on the MSA by various people in the industry.64

Let’s go to the bottom line. Fewer people start smoking and more quit.65
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59 The first time a jury awarded damages for a smoker’s cigarette-related illness was on June 13, 1988. That verdict did not survive on appeal.

Cipollone v. Liggett Group, Inc., 893 F.2d 541 (3d Cir. 1990), aff’d and rev’d in part, 505 U.S. 504 (1992). The first time anyone in the tobac-

co industry paid an individual for a cigarette-related illness was in March 2001, after the second jury award in 1995 survived the appeal.

Big Tobacco Pays $1 Million to Ex-Smoker, N.Y. TIMES, Mar. 10, 2001, at A 8. 

60 See, e.g., 144 CONG. REC. S4226-31, 1998 WL 219261 (May 5, 1998).

61 The master settlement agreement (MSA) was signed in November 1998. Between 1998 and 2003, “[t]he market share of the [original sig-

natory tobacco manufacturers to the MSA] shrank . . . from 96.5% to 84.5%. The market share of the [subsequent participating manufac-

turers] grew from 3% to 7.4%, and the market share of the [non-participating manufacturers] grew from 0.5% to 8.2%.” Freedom Holdings,

2004-2 Trade Cas. (CCH) at 100,418. That trend continues.

62 The MSA requires payments to the states by the participating manufacturers. Non-participating manufacturers are required by state statutes

to make escrow payments, which are “less than” the MSA payments and “essentially a flat tax, assessed at a flat rate per cigarette sold.”

Id. at 100,429.

63 One collection of state actions in the tobacco industry can be accessed from the search page of the New York Attorney General’s Web site,

http://www.oag.state.ny.us/search.html, by searching for “tobacco.”

64 For example, the litigation against Arkansas’s attorney general recently generated three opinions. See Grand River Enters. Six Nations, Ltd.

v. Beebe, 2006-1 Trade Cas. (CCH) ¶ 75,173 (W.D. Ark. 2006); Dos Santos, S.A. v. Beebe, 2006-1 Trade Cas. ¶ 75,174 (W.D. Ark. 2006);

Int’l Tobacco Partners, Ltd. v. Beebe, 2006-1 Trade Cas. (CCH) ¶ 75,175 (W.D. Ark. 2006).

65 Tobacco statistics from the Alcohol & Tobacco Tax and Trade Bureau of the U.S. Department of the Treasury are available at

http://www.ttb.gov/tobacco/stats/. Tobacco research studies and reports of the U.S. Department of Health and Human Services, Centers for

Disease Control and Prevention, National Center for Chronic Disease Prevention and Health Promotion Office on Smoking and Health are

available at http://www.cdc.gov/tobacco/data.htm.

http://www.oag.state.ny.us/search.html
http://www.ttb.gov/tobacco/stats/
http://www.cdc.gov/tobacco/data.htm



