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C O M M E N T A R Y  

The Antitrust Modernization
Commission and the States
B Y  R O B E R T  L .  H U B B A R D

THE REPORT AND RECOMMENDATIONS OF THE
Antitrust Modernization Commission (AMC) covers a 
wide range of topics and issues of importance to state
enforcers. When considering a state enforcer’s

response to the AMC Report, most observers focus on the
AMC’s rejection of various proposed limitations on the authori-
ty of state enforcers under federal law. In addition to rejecting
proposals to restrict state authority, the AMC Report presents
significant opportunities for states, including the AMC’s pro-
posal of Illinois Brick 1 reform. In this commentary, I discuss
those opportunities and otherwise comment on the AMC Report. 

State Participation in AMC Process
The record of state participation in the AMC process illumi-
nates how states will respond to the AMC Report. As I have
described previously, states began to participate in the AMC
process by suggesting topics for AMC study and built on that
work by preparing and unanimously adopting a resolution of the
National Association of Attorneys General on antitrust principles
in 2005.2 The NAAG resolution sets forth the themes that ani-
mated the states’ participation in the AMC process: (1) oppos-
ing preemption of state law; (2) opposing proposed limitations
on state authority under federal antitrust law; (3) opposing
industry specific standards for competition analysis; (4) sup-
porting enhanced cooperation among enforcers; and (5) advo-
cating the legislative overrule of Illinois Brick.3 As the AMC
process played out, the states elaborated on those themes.

States frequently submitted comments and testified on the
topics that the AMC studied. In addition to being posted on the
AMC’s Web site, state submissions on AMC issues are collect-
ed on NAAG’s Web site4 and on the Web site of the ABA Antitrust
Section’s State Antitrust Enforcement Committee.5 Like the AMC
Commissioners, most people who testified in AMC hearings were
antitrust practitioners. The states’ testimony was usually pre-
sented by state attorneys general. Maine’s attorney general,
Steve Rowe, submitted statements and presented testimony on
antitrust federalism. Washington’s attorney general, Rob
McKenna, submitted statements and presented testimony on
competition concerns within regulated markets. Along with
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Maryland’s Antitrust Division Chief, Ellen Cooper, Hawaii’s attor-
ney general, Mark Bennett, submitted a statement and present-
ed testimony on Illinois Brick issues. In addition, California sub-
mitted a statement on state merger enforcement, and New York
submitted a statement on the McCarran-Ferguson antitrust
exemption for the insurance industry.

State participation continued after AMC study turned toward
deliberation. After the initial votes of the AMC Commissioners
showed that a significant number of Commissioners were inclined
to propose limiting state authority to conduct merger enforcement
under federal antitrust law, Maine, Hawaii, and Oregon submitted
a supplemental statement analyzing the record of state merger
enforcement. Similarly, the states responded to the AMC request
for comments on various civil remedies proposals. Forty-six juris-
dictions, including forty-five states, commented on AMC ques-
tions about treble damages, consolidation, and proposals con-
cerning Illinois Brick.

The AMC Report and Initial Reactions
The AMC Report takes many positions advocated by states.
Consistent with the themes identified in the 2005 NAAG reso-
lution, the AMC does not recommend preemption of state law,
does not propose limitations on state authority to enforce fed-
eral antitrust law, proposes stringent standards for analyzing
antitrust exemptions, supports cooperation among enforcers,
and recommends legislation overruling Illinois Brick. The AMC
Report also advocates a framework for analyzing competition in
regulated markets similar to the position taken by the State of
Washington, and takes positions on civil remedies similar to the
position advocated by the states.

Initial congressional reaction to the AMC Report seems to
presage opportunities to pursue legislative changes recom-
mended by the AMC and supported by states. The House
Judiciary Committee has held a hearing on the AMC Report, and
consideration of the AMC Report is underway in the Senate. The
most significant opportunities appear to be in legislatively over-
ruling Illinois Brick and restricting exemptions, both with general
statutory standards for antitrust exemptions and eliminating
specific exemptions, such as the insurance exemption.

Legislative overruling of Illinois Brick is a goal that states have
long supported. The AMC proposal meets the fundamental
objectives set forth in the NAAG resolution by overruling Illinois
Brick and not preempting state law. The AMC proposal differs
from the proposal made by the states in response to the AMC
request for comments on its civil remedies proposals. The AMC
proposal includes a recommendation to consolidate and try all
related litigation, including state court litigation, in a single fed-
eral court to the full extent permitted under the Constitution. The
states suggested that further legislative action on this front is
not necessary or prudent in light of the recently enacted Class
Action Fairness Act of 2005 (CAFA).6 The states urged that the
effect of CAFA be evaluated before proposing additional changes
on the rules for removal and consolidation in antitrust cases.

The AMC Report also is ambiguous on how its Illinois Brick
proposal treats Hanover Shoe. Recommendation 47 provides:
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“Overrule Illinois Brick and Hanover Shoe to the extent necessary
to allow both direct and indirect purchasers to sue to recover for
actual damages for violations of federal antitrust law.”7

The preamble to and the explanation of that recommenda-
tion, however, seems to contemplate a broader overruling of
Hanover Shoe. Both refer to preventing “windfalls” to direct pur-
chasers, which appears to indicate a preference for overruling
Hanover Shoe 8 beyond what would be necessary “to allow” recov-
ery of actual damages.9 In comments on the AMC civil remedies
proposals, the states proposed that Hanover Shoe be overruled
only to the extent needed to allocate damages among plaintiffs.
Hanover Shoe remains important for deterring antitrust violations
and should be changed only to the extent necessary to allocate
damages among plaintiffs. In summary, the AMC proposal meets
the fundamental goals of the states concerning Illinois Brick, but
seeks broader removal and consolidation and might seek broad-
er overruling of Hanover Shoe than the states would support.

The states also support the AMC position opposing exemp-
tions and immunities and suggesting a stringent standard for
continuing or maintaining exemptions. Following a long tradition
of opposing antitrust exemptions, the unanimous 2005 NAAG
resolution includes a statement that industry-specific antitrust
standards are inappropriate. Thus, the states would probably
support legislation to require the stricter scrutiny of antitrust
exemptions contemplated by the AMC Report. As to specific
exemptions, New York followed its AMC statement on McCarran
with testimony in the Senate urging the repeal of McCarran. The
AMC’s position on how the antitrust laws should intersect with
particular industries, both as to other specific exemptions and
competition concerns in regulated markets, might also give rise
to legislative proposals that the states could suppor t.
Unfortunately, the AMC Report is not as explicit on recom-
mending repeal of specific exemptions or defining the intersec-
tion between competition concerns and regulated markets as it
could have been, which makes legislative proposals less likely.

As a state enforcer, I also have comments on other aspects
of the AMC Report. AMC Recommendation 36c suggests that
state enforcers “work to adopt a model confidentiality statute
with the goal of eliminating inconsistencies among state confi-
dentiality agreements.” Confidentiality agreements are impor-
tant tools used by state enforcers investigating antitrust con-
cerns, and uniformity is a worthwhile goal. But I personally doubt
the feasibility of a model or uniform state confidentiality statute.
One need only look at the diversity of state statutes passed in
response to state advocacy on Illinois Brick issues to see that the
enactment of the same state statute in many states is unlikely
and difficult. Each state has different legislative advocates, dif-
ferent legislative opponents, different legislators, different gov-
ernors, and different legislative processes. That history illus-
trates how states operate as diverse, not uniform or model,
“laboratories of democracy.” Moreover, state confidentiality
statutes raise significant issues beyond antitrust investigations
that make passing a model or uniform state statute unlikely.

One way to achieve a model or uniform confidentiality statute
for states would be to give states investigatory rights under fed-

eral law in exchange for uniform confidentiality provisions.
States would support such provisions that were alternatives to
existing state investigatory rights, but likely would oppose leg-
islation that preempted state investigatory statutes or state
freedom of information statutes. My guess is that expanding
state authority to investigate under federal law would not enjoy
widespread support, despite the desire expressed by the AMC
for uniform confidentiality provisions of state investigations.

To the extent the AMC proposal seeks uniformity, as opposed
to statutory strictures for states similar to the strictures that apply
to federal enforcers, states will continue to pursue that uniformity.
Currently, state confidentiality agreements with parties partici-
pating in state investigations remain quite variable. One way to
lessen that variability would be to increase the transparency of
those confidentiality agreements, which the states will continue
to pursue. In addition, state legislative issues may arise that will
enable greater uniformity of state confidentiality provisions.

Finally, some comments are in order on the AMC proposal to
repeal the Robinson-Patman Act. In their advocacy before the
AMC, the states took no position on Robinson-Patman. State anti-
trust enforcers rarely enforce state or federal price discrimination
provisions. Nonetheless, one aspect of the AMC discussion of
Robinson-Patman is that repeal of federal price discrimination
may lead to the same unruly and undesirable diversity of state
statutes that Illinois Brick led to. I personally think such a devel-
opment is unlikely. Illinois Brick adversely impacted core 
constituencies for state attorneys general: consumers and state
purchasers. And states consider that adverse impact to be unjust
because states and consumers are denied recovery for antitrust
violations, even when suffering actual injury. Thus, state enforcers
have a long history of trying to change or temper the effects of
Illinois Brick. Robinson-Patman and federal price discrimination
are significantly different. Businesses are affected by price dis-
crimination; consumers and the states are affected only tangen-
tially. Perhaps reflecting this tangential impact of price discrimi-
nation on core attorney general constituencies, no NAAG
resolutions or state legislative proposals have followed Supreme
Court cases that construed price discrimination claims narrow-
ly. Thus, I expect that repeal of Robinson-Patman would not give
rise to state “repealers,” as was the case with Illinois Brick.�
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