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The Antitrust Plaintiff’s Perspective:

Public and Private Enforcement in Complex Litigation

State attorney general perspective

Robert L. Hubbard1

1. Introduction and overview  The relationship between and among state attorneys general

and class counsel is getting increasingly complicated and intertwined.

a. Historically and still occasionally state attorneys general and class counsel dispute

who represents who in litigation and how that representation should be exercised.

b. Increasingly, the relationship is one of collaboration.  State attorneys general and

class counsel are usually on the same side of the “v.,” that is asserting that the

antitrust laws have been violated and seeking remedies for those violations.

Increasingly, attorneys general and class counsel discuss ways to coordinate and

cooperate in our efforts.

2. Scope of A.G. authority  State attorneys general can assert a wide variety of claims in their

efforts to enforce the antitrust laws and remedy antitrust violations.

a. Federal Antitrust Law  The most extensive authority flows from the rights given

to state attorneys general under federal antitrust law.

i. Proprietary claims.  Attorneys general have traditionally represented the

proprietary interests of the state.  State Attorneys General represents these
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proprietary interests when the state is the victim of anticompetitive restraints

and federal antitrust laws consider states to be “persons” within the meaning

of section 4 of the Clayton Act.  15 U.S.C. § 15; Hawaii v. Standard Oil Co.,

405 U.S. 251 (1972).  Thus, an attorney general can recover treble damages

on behalf of the state as a purchaser of goods and services.  Georgia v.

Pennsylvania Railroad Co., 324 U.S. 439, 447 (1945); New York v.

Hendrickson Bros., 840 F.2d 1065 (2d Cir.), cert. denied, 488 U.S. 848

(1988).

ii. Representing public entities other than the state.  In addition to

representing the state and state agencies, state attorneys general can represent

entities at other levels of government including, for example, cities and

counties.  Some states, including Florida, New Jersey, Massachusetts and

North Carolina, are authorized by statute or common law to act as unitary

plaintiffs, where the attorney general automatically represents all

governmental entities without the necessity of class certification.  Florida ex

rel. Shevin v. Exxon Corp., 526 F.2d 266 (5th Cir. 1976); In re Chicken

Antitrust Litigation, C.A. No. C74-2454A (N.D. Ga.1974) (Massachusetts)

and C.A. No. C75-362A (N.D. Ga. 1977) (New Jersey);  Nash Co. Bd. of Ed.

v. Biltmore Co., 640 F.2d 484 (4th Cir. 1981) (North Carolina).

iii. Representing individual state residents though parens authority.  State

Attorneys General can also seek damages for individual residents within their

state.  Pursuant to the Hart-Scott-Rodino Antitrust Improvements Act of
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1976, state Attorneys General can represent natural persons within the state

as parens patriae and recover treble damages on behalf of those individuals.

15 U.S.C. § 15c.  The federal statutory parens authority given to state

attorneys general to recover monetary relief excludes authority to represent

"any business entity."  15 U.S.C. § 15c (a)(1).  Parens authority is effective

when the litigation is filed and does not require certification by the court.

Settling a parens claim requires notice, which can be notice by publication,

to allow individuals to opt out or object to the proposed settlement.  15

U.S.C. § 15c(b).

iv. Representing the public interest through injunctive relief claims.  Like

other “persons” within the meaning of federal antitrust law, a state, by its

attorney general, can seek injunctive relief under § 16 of the Clayton Act.  15

U.S.C. § 26; see California v. American Stores, 493 U.S. 916 (1989)

(divestiture to remedy an anticompetitive merger); Hawaii v. Standard Oil

Co., 405 U.S. 251 (1972) (right to seek injunctive relief to remedy injury to

the general economy of the state).  Thus, states do not generally face

challenges to their authority based on standing.

v. Costs and fees.  States can recover costs, including a reasonable attorney's

fee, in any action in which they substantially prevail.  15 U.S.C. § 26.

b. State Antitrust Claims.  In addition to these federal claims, state attorneys general

have increasingly asserted claims under state law, primarily under state antitrust law.

Historically states have pursued these state law claims in civil litigation as
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supplemental state law claims in federal court.  Traditionally, these state law claims

largely duplicated and thus were comparatively incidental to the federal law claims.

Within the past decade, however, state attorneys general have increasingly asserted

state law claims that provide relief that federal law does not provide.  In Connecticut

v. Mylan Laboratories, Inc., 99 F. Supp. 2d 1 (D.D.C. 1999) (reconsidering 62 F.

Supp. 2d 25 (D.D.C. 1999), such monetary claims were supplemental state law

claims asserted in federal court.  In Vitamins, the claims are state law claims pursued

in state courts.

i. Treble Damages. State law typically authorizes the recovery of treble

damages and costs, including a reasonable attorney's fee. See, e.g., Ak. Stat.

§ 45.50.574; Cal. Bus. & Prof. Code § 16750; Gen'l Laws Mass., Chap. 93,

§ 12 (if with "malicious intent to injure"); N.J. Rev. Stat. C.56:9-12; N.Y.

Gen'l Bus. Law § 340; Wash. Rev. Code § 19.86.090; Wis. Stats. § 133.18.

ii. Injunctive Relief. Like federal law, state law also generally authorizes

injunctive relief and recovery of costs, including a reasonable attorney's fee.

See, e.g., Md. Com. Law Code Ann; § 11-209(a)(3); N.Y. Gen. Bus. Law §

342.

iii. Class actions of Public Entities. Class actions are typically allowed under

state law, in addition to the Attorney General’s right to represent the state and

its agencies.  For actions on behalf of other public entities, like cities or

public authorities, the state attorney general can often represent those entities

unless they opt out of the action within a short period after receiving notice.
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See, e.g., Cal. Bus. & Prof. Code § 16750(c); N.Y. Gen'l Bus. Law § 342-b.

iv. Parens Actions on Behalf of Individuals.  Some state statutes provide for

a state parens patriae action generally analogous to the federal parens action.

See, e.g., California (Cal. Bus. & Prof. Code § 16760); Connecticut (Conn.

Gen. Stat. § 35-32(a)) (also includes the right to represent businesses parens

patriae); Delaware (Del. Code Ann. Tit. 6, § 2108(b)); District of Columbia

(D.C. Code § 28-4507(b)); Florida (Fla. Stat. § 542.22(2)); Hawaii (Haw.

Rev. Stat. § 480-13(c)); Massachusetts (Mass. Gen. Laws ch. 93, § 9);

Nebraska (Neb. Rev. Stat. §§ 84-211 - 84-214); Nev. Rev. Stat. §

598A.160(1)); Oklahoma (Okla. Stat. Tit. 79, § 205(A)); Oregon (Or. Rev.

Stat. § 646.775(1)(a)); Puerto Rico (P.R. Laws Ann. tit. 32, § 3341); Rhode

Island (R.I. Gen. Laws § 6-36-12); South Dakota (S.D. Codified Laws § 37-

1-23); Texas (Tex. Bus. & Com. Code § 15.40); Virginia (Va. Code § 59.1-

9.15, for “injury to the general economy of the Commonwealth”); West

Virginia (W. Va. Code § 47-18-17).

v. Civil Penalties. Some states, including New York, provide for recovery of

civil penalties for violations of state antitrust law.  E.g., N.Y. Gen. Bus. Law

§ 342-a (civil penalties of up to $1 million per corporation per violation and

$100,000 per individual per violation).

(1) New York has asserted this authority in federal and state court.  See

New York v. Hendrickson Bros, Inc., 840 F.2d 1065, 1086 (2d Cir.)

(upholding the right to recover civil penalties as a supplemental state
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law claim in a federal action recovering damages under federal

antitrust laws), cert. denied, 488 U.S. 848 (1988); People v. A-1

Carting Co., 552 N.Y.S.2d 145 (App. Div., 2d Dep’t 1990) (assessing

$1 million fine on two companies for bid-rigging and market

allocation).

(2) The New York Attorney General has used this authority as a

simplified means of assessing damages when the size of the monetary

claim arguably does not justify the effort arguably required to recover

damages under federal antitrust law.  See Final Consent Decree and

Judgment in New York v. Asian American Bus Tours, 97 Civ. 897

(July 29, 1999, S.D.N.Y.) (AKH) (resolution of claimed price fixing

of Chinese-language bus tours included payment of civil penalties);

New York v. Long Island Transportation & Taxi Owners, Ass’n,

(Sept. 20, 1989, E.D.N.Y.) (RR) (entering default judgment of civil

penalties against some defendants for boycott by taxi cab companies

of an RFP issued by the Metropolitan Transportation Authority).

vi. Other state antitrust law claims, including for example the right to void

contracts. State statutes also  provide for the voiding of contracts that violate

state antitrust law.  See, e.g., Cal. Bus. & Prof. Code § 16722; X.L.O.

Concrete Corp. v. Rivergate Corp., 83 N.Y.2d 513, 634 N.E.2d 158, 611

N.Y.S.2d 786 (1994). A number of states also have corporate "death

penalties" whereby a corporation's charter can be revoked for antitrust
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violations.  See, e.g., Cal. Bus. & Prof. Code § 16753; Ill. Antitrust Act §

7(1); Wash. Rev. Code § 19.86.160.

c. “Non-antitrust” state law claims.  In an effort to overcome the limits of the relief

provided by the antitrust laws, state attorneys general have asserted non-antitrust

claims in litigations that primarily address antitrust violations.

i. Consumer protection claims.  Numerous states have Unfair and Deceptive

Practices Acts, sometimes generically called UDAP or unfair competition

acts.  See, e.g., Wis. Stats. § 100.20.  Typically, these acts proscribe unfair,

unlawful, or deceptive trade practices, and are roughly analogous to § 5 of the

Federal Trade Commission Act, 15 U.S.C. § 45.  See, e.g., N.Y. Gen'l Bus.

Law § 349 (Deceptive acts and practices are unlawful); New York v.

Feldman, 01 Civ. 6691 (Feb. 15, 2002, S.D.N.Y.) (SAS) (denying a motion

to dismiss a section 349 claim in a bid-rigging action).  A violation of state

antitrust law can also be a violation of these acts on the theory that consumers

are entitled to assume that prices and other conditions of sale are driven by

the forces of competition.  Therefore, price fixing or other restraints of trade

would be unfair and deceptive.  Application of these statutes can trigger

substantial civil penalties in addition to penalties provided by state antitrust

law. See, e.g., People v. National Association of Realtors, 120 Cal. App. 3d

459 (1982); Papageorge, The Unfair Competition Statute: California's

Sleeping Giant Awakens, 4 Whittier L.R. 561 (1982).

ii. Restitution and disgorgement claims.  State law also may give attorneys
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general broad powers that can be used in antitrust litigation.  One illustration

is N.Y. Exec. Law § 63(12), which gives the Attorney General the right to

seek restitution or damages for “repeated, fraudulent or illegal acts.”  Such

general rights have been used in antitrust cases, including claims to seek

restitution or damages for non-New Yorkers victimized by a bid rig in New

York.  E.g., New York v. Feldman, 01 Civ. 6691 (Feb. 15, 2002, S.D.N.Y.)

(SAS) (denying a motion to dismiss a claim under section 63(12) in a bid-

rigging action).  Such laws may also give rise to claims for restitution or

disgorgement of profits flowing from acts that violate the antitrust laws and

harm consumers.  See Connecticut v. Mylan Laboratories, Inc., 99 F. Supp.

2d 1 (D.D.C. 1999) (reconsidering 62 F. Supp. 2d 25 (D.D.C. 1999).

3. Intersection with class counsel  I will leave to others the specifics of the authority that class

counsel can exercise.  This section focuses on the intersections and interactions that state

attorneys general have with class counsel asserting antitrust claims aggregated pursuant to

Federal Rule 23 of Civil Procedure and analogous state rules.

a. Usually no interaction or intersection Under our system of antitrust jurisprudence,

federal enforcers, state attorneys general, class counsel, and indeed any person or

business can allege violations of the antitrust laws and seek relief.  These different

enforcers can differ sharply in their goals, approaches, and incentives, and most of

their efforts are done independently of the others.  See California v. American Stores,

Co., 495 U.S. 271, 284 (1990) (quoting Zenith Radio Corp. v. Hazeltine Research,

Inc., 395 U.S. 100, 130-31 (1969)).  Indeed, courts decisively reject efforts by class
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counsel or state attorneys general to disrupt the settlements worked out by the other.

In re Domestic Air Transportation Antitrust Litigation, 148 F.R.D. 297, 342-44

(N.D. Ga. 1993) (rejecting objections from 25 state attorneys general to a settlement

by class counsel); New York v. Reebok International Ltd., 96 F.3d 44 (2d Cir. 1996)

(rejecting objections of class counsel to settlement of state attorneys general).

b. Some claims are uniquely the class’s or the attorney general’s When state

attorneys general interact with class counsel, some of the claims are asserted only by

one party or the other.

i. Some claims can be asserted only by an attorney general, and can’t be

asserted by class counsel.  Only the attorney general in Idaho for example can

represent indirect purchasers under Idaho state antitrust law.  Idaho Code §

48-108(2).  Only the Illinois Attorney General can maintain a class action on

behalf of indirect purchasers.  740 Ill. Comp. Stat. Ann. 10/7(2).  Only the

New York Attorney General can seek to recover restitution or damages for

“repeated, fraudulent or illegal acts” pursuant to N.Y. Exec. § 63(12).

ii. Not every state attorney general joins every litigation.  Usually class counsel

will assert claims on behalf of the residents in states not represented by an

attorney general.  E.g., In re Compact Disc Minimum Advertised Price

Antitrust Litigation, MDL Docket No. 1361 (D. Me.) (coordinated action by

42 state attorneys general and class counsel asserting claiming that

distributors’ policies on retailers’ price advertising  constitute vertical price

fixing in the sale of audio compact disks.  Class counsel represent residents
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of those states not represented by an Attorney General).

iii. As a matter of practice, state attorneys general usually do not seek to

represent businesses when asserting monetary claims.  Similarly, as a matter

of practice, class counsel usually do not seek to represent state proprietary

claims.

c. Representation of individuals The disputes about representation between class

counsel and attorneys general usually concern efforts to represent individual

consumers.

i. If a conflict arises about the authority to represent individuals, the parens

representation by the Attorney General pursuant to section 4C of the Clayton

Act, 15 U.S.C. § 15c (“Section 4C”), is usually deemed superior to the

representation by class counsel pursuant to Rule 23 of the Federal Rules of

Civil Procedure. 

(1) Section 4C does not require the determinations that courts must make

in Rule 23 class actions, such as whether the class is sufficiently

numerous, manageable, etc.  Section 4C simply authorizes state

Attorneys General to represent their citizens as parens patriae.  See

Texas v. Scott & Fetzer Co., 709 F.2d 1024 (5  Cir. 1983) (assertionth

of federal parens authority does not require an express state law

authorization).  Parens patriae authority is exercised as soon as the

Attorney General files the action.  In contrast to Rule 23 practice, the

court need not make factual findings before certifying a class.
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Compare 15 U.S.C. § 15c(a)(1) with, e.g., Fed. R. Civ. P. 23(c)(1)

(court approval needed for class actions); id. 23(b)(3) (requires

finding of superiority of class adjudication); id. 23(a) (requires

findings of typicality, impracticability of joinder, and fair and

adequate representation); see Illinois v. Abbott & Associates, Inc., 460

U.S. 557, 573 n.29 (1983) (section 4C designed to remedy problems

inherent in private Rule 23 antitrust actions and exempted parens

patriae suits from class action requirements of Rule 23).

(2) Since passage of section 4C, courts have rejected attempts by class

counsel to supersede the parens patriae authority asserted by State

Attorneys General.  Pennsylvania v. Budget Fuel Co., 122 F.R.D.

184, 185-86 (E.D. Pa. 1988); In re Montgomery County Real Estate

Antitrust Litigation, 1988-2 Trade Cas. (CCH) ¶ 68,230 at 59,473-74

(D. Md. 1978); see Lohse v. Dairy Commission, 1977-2 Trade Cas.

(CCH) ¶ 61,805 at 73,337, 73,340 (D. Nev. 1977).

(3) In the absence of a dispute between the attorneys general and class

counsel, simultaneous and coordinated representation has been held

to be preferable.  For example, defendants In re Arizona Escrow Fee

Antitrust Litigation, 1982-83 Trade Cas. (CCH) ¶ 65,198 (D. Ariz.

1982), sought to “exploit the differences” between the State of

Arizona’s assertion of parens authority and private counsel’s

assertion of class representation.  Plaintiffs’ counsel were “able to
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reach an accommodation” and the court held that simultaneous and

coordinated prosecution of the class action and the parens patriae

action was the best way to adjudicate the controversy. 1982-83 Trade

Cas. at 71,802.  Such “accommodations” have become common.  In

re Disposable Contact Lens Antitrust Litigation, MDL 1030 (M.D.

Fla.) (“Contact Lens”) (thirty-two state attorneys general and a

certified class with overlapping representation of consumers litigated

through 5 weeks of a jury trial before settling with the last defendant.

The boycott claims were asserted against the American Optometric

Association, major manufacturers of contact lenses, and various trade

groups alleging restraints targeting mail order, pharmacy-based, and

discount sellers of contact lenses).

ii. The authority to represent individuals as a class or as parens patriae is much

less settled under state antitrust law.  Depending on the specific of the state

law arguments, “accommodations” may be more difficult but can still be

achieved in litigations in state courts.  See Giral v. F. Hoffman-LaRoche Ltd.,

No. 98 CA 7467 (D.C. Sup. Ct. 1998) (D.C. court, equivalent to a state court,

coordinated pretrial proceedings in other state courts and presided over

Alternative Dispute Resolution proceedings that led to a “master” settlement

of all litigations).

d. Representation of businesses.  Statutory parens authority extends only to “natural

persons residing” in the attorney general’s state.  Class representation under Rule 23
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is not so limited.  Usually and particularly when the core of the claim is based on

federal parens authority, state attorneys general do not seek to represent businesses.

Nonetheless state attorneys general can assert representation of businesses. 

i. Representation by an Attorney General of businesses as a class is arguably

preferred if that Attorney General is already representing individuals as

parens patriae.  For example, in Sage v. Appalachian Oil Co., 1994-2 Trade

Cas. (CCH) ¶ 70,745 (E.D. Tenn. 1994), the court had denied a motion for

certification of a class of natural persons because of the superior parens

representation provided by the Tennessee Attorney General.  In competing

assertions of representation of businesses as a class by private counsel and the

Attorney General, the court denied the class’s and provided defendants an

opportunity to object to the Attorney General’s motion to represent those

businesses as a class, reasoning that a state "should be the preferred

representative of a class of all persons, including non-natural persons such as

business entities." 1994-2 Trade Cas. at 73,127.

e. Injunctive relief claims, particularly in merger cases Although the interaction is

not with class counsel, state attorneys general also cooperate with private counsel in

litigations pursuing injunctive relief.  The cooperation can enable plaintiffs to achieve

results that neither could achieve separately.  The state attorney general can much

more easily survive defendants’ challenges to their standing, and private counsel can

provide the detailed business understanding.  See Bon-Ton Stores, Inc. & New York

v. May Department Stores, 881 F. Supp. 860, 1994-2 Trade Cas. (CCH) ¶ 70,800
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(W.D.N.Y. 1994) (granting preliminary injunction against proposed merger of

department stores in Rochester, New York).
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