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       Provider collaboration is endorsed in health care1

legislation in Colorado, Florida, Idaho, Iowa, Kansas, Maine,
Minnesota, Montana, Nebraska, New York, North Carolina, North
Dakota, Ohio, Oregon, Tennessee, Texas, Washington, and
Wisconsin.  Colo. Rev. Stat. Ann. §§ 24-32-2701 to -2715; Fla.
Stat. Ann. §§ 395.304 to .606; 1993 Idaho Sess. Laws S.B. 1500
(to be codified at Idaho Stat. §§ 39-4901 to 4904); 1993 Iowa
Acts, ch. 158 (codified at Iowa Code § 96.3.10); Kan. Stat. Ann.
§§ 65-468 to -474; Maine Rev. Stat. Ann. tit. 22 §§ 1881-1887;
Minn. Stat. §§ 62J.29, 158.12; 1993 Montana Laws, ch. 606, § 37;
1993 Neb. Laws L.B. 1223 §§ 111-121; N.Y. Pub. Health Law §§
2950-2957; 1993 N.C. Sess. Laws 529 § 5.2; 1993 N.D. Laws S.B.
2295 § 7; Ohio Rev. Code Ann. §§ 3727.21 to .24; 1993 Or. Laws
S.B. 683; Tenn. Code Ann. §§ 68-11-1301 to -1303; Tex. Health &
Safety Code Ann. § 313.001 to .002, 1993 Tex. Gen. Laws 638;
Wash. Rev. Code §§ 39.34, 43.72.310, 70.44.431 to .448; Wis.
Stat. §§ 150.84 to .86.  In addition, legislation in Georgia and
Maryland endorse provider collaboration when hospitals merge, but
those statutes are not considered here.

       E.g., Sarah Vance, Immunity for State-Sanctioned Provider2

Collaboration After Ticor, 62 Antitrust L.J. 409 (1994) reprinted
supra.  This article does not discuss the specifics of how the
state action doctrine is analyzed in the context of this state
health care legislation.  Commentators in this book and elsewhere
have already admirably addressed those issues.

THE COSTS AND BENEFITS OF THE LEGISLATIVE ENDORSEMENT
OF COLLABORATION AMONG HEALTH CARE PROVIDERS

 Robert L. Hubbard

I.  INTRODUCTION

Eighteen states have enacted health care legislation that

endorses provider collaboration.   Much has been written about how1

these statutes implicate the state action doctrine in antitrust

law.   Less has been said about the benefits and costs of the2
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legislation.  The benefits of these statutes, conferred under the

state action doctrine, seem to be overrated.  In contrast, the

costs can be significant: the state must pay for the regulatory

system designed to oversee the collaboration; parties must bear the

burdens of the regulation and the uncertainty of whether the state

action doctrine shields the collaborators from antitrust liability.

This article first identifies the costs and benefits of the state

legislation and provides a context for evaluating them.  Next it

poses the question whether the costs are worth the benefits.

State provider collaboration legislation is being enacted in

the midst of dramatic changes and grave uncertainties in health

care markets.  Trying to anticipate and respond to state and

federal health care legislation and other market forces,

participants in the industry have undergone significant personal

and professional changes.  Institutional survival of hospitals and

other health care businesses is often at stake.  At the same time,

the ways in which people secure and finance health care are rapidly

changing.  In such an emotionally charged atmosphere, calm analysis

of state health care legislation endorsing provider collaboration

is difficult.

II.  THE BENEFITS AND COSTS OF ENDORSING PROVIDER COLLABORATION

The state action doctrine in general, and state statutes

specifically, illustrate the tension between the supremacy of

federal antitrust laws and federal deference to states under

principles of federalism.  A state cannot directly shield private

parties from the reach of the federal antitrust laws because a



       For a more traditional description of the state action3

doctrine, see Vance, supra note 2, at 411-20.
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state lacks the authority to repeal federal antitrust law.

Consistent with notions of federalism, however, the state action

doctrine allows a state to: (1) regulate without fear of federal

antitrust liability; and (2) expect private compliance with that

regulation, even if compliance might otherwise violate the federal

antitrust laws.  The active state supervision prong of the state

action doctrine in effect prevents a state from indirectly

repealing the federal antitrust laws without replacing them with a

fully implemented, regulatory scheme.  In short, a state can

indirectly limit the reach of the federal antitrust laws only by

enacting and actively supervising a regulatory scheme.3

Thus, limiting the reach of the antitrust laws under the state

action doctrine should be (and is)  a small part only of state

health care legislation.  Even for this small part, state

legislatures should (and do) focus on the costs and benefits of

endorsing provider collaboration.  Legislators and those advocating

the legislation should ask whether the benefits derived from the

legislation outweigh the costs imposed by the legislation.

A. Benefits Sought by Endorsing Collaboration

 The benefits sought under state legislation endorsing provider

collaboration vary, depending upon the type of state statute.  Only

the legislation in six states -- Idaho, Iowa, Minnesota, North

Dakota, Washington, and Wisconsin -- applies to collaboration by



       See Idaho Stat. § 39-4902; 1993 Iowa ch. 158, § 3; Minn.4

Stat. § 62J.2911; 1993 N.D. Laws S.B. 2295; Wash. Rev. Code §
43.72.310; Wis. Stat. § 150.85(1).  Washington initially had
legislation that was limited to hospital collaboration.  Wash.
Rev. Code § 70.44.450.

       Florida Stat. Ann. § 395.602(1)(a); Kan. Stat. Ann. § 65-5

469; N.Y. Pub. Health Law § 2050.6.  In addition to a statute of
general applicability, Washington has a specific statute for
rural public hospitals.  Wash. Rev. Code § 70.44.450.

       Colo. Rev. Stat. § 24-32-2701; Maine Rev. Stat. Ann.6

tit.22 § 1883.1; 1993 Montana Laws, ch. 606, § 37; 1993 Neb. Laws
L.B. 1223, § 112; N.C. Gen. Stat. § 131E-192.2.(2); Ohio Rev.
Code Ann. § 3727.21; Tenn. Code Ann. § 68-11-1301; Tex. Health &
Safety Code Ann. § 313.001(2).

       1993 Or. Law. S.B. 693, § 1(1).7

       Idaho Stat. § 39-4901.8
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any type of health care provider.   The legislation in three states4

-- Florida, Kansas, and New York -- is limited to collaboration

among rural cooperative networks.   The statutes in eight states --5

Colorado, Maine, Montana, Nebraska, North Carolina, Ohio,

Tennessee, and Texas -- are limited to collaboration among

hospitals and health care facilities.   Oregon's legislation6

applies only to collaboration among those providing kidney and

heart transplant services.   Each group of statutes seeks differing7

benefits.

1. Benefits for all types of collaboration

The state statutes endorsing all varieties of provider

collaboration seek laudable, but difficult to measure or achieve,

benefits.  Idaho seeks to provide access to necessary care and

quality care at reasonable cost.   Iowa seeks to improve quality,8



       1993 Iowa Acts, ch. 158, § 2.1.a. (intent underlying Iowa9

Rev. Stat. § 96.3.10).

       Minn. Stat. § 62J-2911; Wis. Stat. § 150.85.(4)(b).10

       See Vance, supra note 2, at 410-11.11

       Compare, e.g., James Robinson & Harold Luft, Competition12

and the Cost of Hospital Care, 1972 to 1982, 23 J.A.M.A. 3241
(1987) (prices higher for hospitals in competitive markets) with
Glenn Melnick, Jack Zwanziger, Anil Bamezai, & Robert Pattison,
The Effects of Market Structure and Bargaining Position on
Hospital Prices, 11 J. Health Econ. 217 (1992) (prices lower for
hospitals in competitive markets).
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access, and affordability of health care services.   Minnesota and9

Wisconsin seek to lower costs while increasing access and quality.10

Although clearly articulating the beneficial legislative

goals, these state statutes do not explain how and why endorsing

provider collaboration achieves those benefits.  Indeed, whether

collaboration can achieve these benefits is a matter of significant

dispute.  Controversy rages over whether the antitrust laws

preclude desirable forms of collaboration and whether permissible

collaboration is "chilled" by the fear of antitrust enforcement.11

Similarly, the economic literature contentiously debates whether

competition or regulation better achieves higher quality and lower

costs.   Regardless of the ultimate resolution of these issues, the12

states can choose regulation (instead of antitrust law enforcement)

as the path to these benefits.  Indeed, eighteen states have done

so.

Washington's legislation most explicitly articulates why it

endorses provider collaboration.   Washington's legislature

recognized competition as the best way to allocate health care



       Wash. Rev. Code § 43.72.309(1).13

       Wash. Rev. Code § 43.72.309(2) (general provider14

collaboration statute); 1992 Wash. Laws, ch. 161 § 1 (rural
statute).
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resources "when there exist a large number of buyers and sellers,

easily comparable health care plans and services, minimal barriers

to entry and exit in the health care market, and adequate

information for buyers and sellers to base purchasing and

production decisions."  Nonetheless, Washington endorsed provider

collaboration because of significant market imperfections in health

care markets.  Among the imperfections listed were:

that purchasers of health care services and health care
coverage do not have adequate information upon which to
base purchasing decisions; that health care facilities
and providers of health care services face legal and
market disincentives to develop economies of scale or to
provide the most cost-effective and efficacious service;
that health insurers, contractors, and health maintenance
organizations face market disincentives in providing
health care coverage to those Washington residents with
the most need for health care coverage; and that
potential competitors in the provision of health care
coverage bear unequal burdens in entering the market for
health care coverage.13

Because of these market imperfections, Washington determined that

using a competitive model was not cost-effective, practical, or

desirable as a means to provide universal access to quality health

care.   In short, Washington chose regulation to address market14

imperfections that exist in health care markets.  It is probable

that most, if not all, of the other states enacting broad-scale

provider collaboration statutes had similar rationales.

2. Benefits Sought by the Limited Statutes

  Florida, Kansas, and New York limit their state



       In addition, state statutes that are not limited to15

rural areas emphasize that collaborative activities in rural
areas are more likely to fit within the regulatory scheme.  E.g.,
Colo. Rev.  Stat. Ann. § 24-32-2702 (cooperative agreements will
"enhance the likelihood that rural hospitals in Colorado will
remain open to serve their communities").

       Fla. Stat. Ann. § 395.602(1)(a).16

       Kan. Stat. Ann. § 65-470(b).17
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collaboration statute to rural areas.   Like the statutes of more15

general application, these statutes seek to improve quality,

access, and affordability of health care services.  Yet, because

the statutes are limited to rural areas, the objectives are

clearer.  The difficulty of providing access to quality care can

overwhelm concerns about competition in rural markets.  As phrased

in the Florida statute:

The Legislature finds that rural hospitals are the
nucleus or "backbone" of rural health care systems.
Public health programs and physicians depend on rural
hospitals to meet many of their medical needs.  Rural
hospitals are usually the only source of emergency
medical care in rural areas for life-threatening
situations and play a crucial role in attracting
physicians to rural areas.  The Legislature deems the
benefits derived from these features to be truly
significant as rural counties with hospitals have lower
accidental death rates and lower incidence of low birth
weight than rural counties without hospitals.  In
addition, rural hospitals enhance their communities
beyond the scope of health care as they are among the
largest employers in rural areas and substantially foster
economic development and growth.  For these reasons, the
Legislature finds that rural hospitals are widely viewed
as integral to the welfare of rural communities.16

Statutes endorsing collaboration in rural areas provide a

means to secure financing, a significant benefit.  The Kansas rural

networks are expressly designed to provide a means to secure

federal aid.   The New York statute provides participants in or the17



       N.Y. Pub. Health Law §§ 2952.3, .5, .9, and .10.18

       Fla. Stat. Ann. §§ 395.602(1)(b)1., (1)(c).19

       Maine Rev. Stat. Ann. tit. 22, § 1883.4.A.(2).  Accord,20

e.g., 1993 Neb. Laws L.B. 1223, § 116(2)(b); Tenn. Code Ann. §
68-11-1303(d)(1)(B).

       As phrased in the North Carolina legislation,21

"cooperative agreements . . . may . . . improve access to needed
services in rural areas of North Carolina, and enhance the
likelihood that smaller hospitals in North Carolina will remain
open in beneficial service to their communities."  N.C. Gen.
Stat. § 131E-192.1(4).  For the phrasing in the Florida
legislation, see the text accompanying n.16 supra.

       E.g., Idaho Stat. § 39-4902 (a benefit that could result22

from a cooperative agreement would be the preservation of
hospitals "that customarily serve the communities in the area");
Wis. Stat. § 150.85(4)(b)2 (same).
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rural network itself with the means to seek State grants, enhanced

reimbursement rates, or federal financing.   To ease financial18

burdens on rural hospitals, Florida's statute provides financial

incentives and extends Medicaid reimbursements.19

Statutory schemes limited to collaboration among hospitals

seek benefits similar to those sought by the statutes limited to

rural collaboration.  As phrased in the Maine statute, one of the

primary purposes of the hospital collaboration statutes is to

preserve "hospital facilities in geographic proximity to the

communities traditionally served by those facilities."   Hospitals20

frequently serve a vital role in communities that may merit

preservation even if the hospital might not survive in a

competitive environment.   Even the states that do not limit the21

scope of the statute value the concept of the community hospital.22

B. Antitrust Law and Competition under the Statutes



       For a discussion of whether these statutes articulate a23

state's intent to displace the antitrust laws with a regulatory
system, see Vance, supra note 2, at 421-23.

       Idaho Stat. § 39-4903(10); N.Y. Pub. Health Law §24

2950.6; Ohio Rev. Code Ann. § 3727.24; 1993 Or. Laws S.B. 683, §
1(4)(b); Wash. Rev. Code § 43.72.309(2).

       Kansas Stat. Ann. § 65-472; Minn. Stat. § 62J-2911; 199325

Montana Laws, ch. 606, § 37; N.C. Gen. Stat. § 131E-192.1.(7).
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Provider collaboration statutes consider the antitrust laws to

be in tension with the benefits sought.  Most of these statutes

clearly articulate the goal of achieving relief from the antitrust

laws.   The legislation in Idaho, New York, Ohio, Oregon, and23

Washington, for example, expressly seeks to provide immunity from

federal and state antitrust laws.   The legislation in Kansas,24

Minnesota, Montana, and North Carolina, for example, expresses the

goal of replacing competition with state regulation.25

A few statutes state more than a simple, straightforward

intent to displace competition with regulation.  The Colorado

statute expresses most aggressively the "benefit" of limiting the

antitrust laws:

Federal and state antitrust laws have inhibited the
formation of cooperative health care agreements involving
hospitals.  However, such cooperative agreements are
likely to foster improvements in the delivery, quality,
or cost effectiveness of health care, improve access to
needed services, enhance the likelihood that rural
hospitals in Colorado will remain open to serve their
communities, and provide flexibility for local
communities to design, foster, and develop programs to
meet their specific health care needs.  Such cooperative
agreements would also facilitate the formation of
treatment facilities and the acquisition of needed
equipment, promote economies of scale, and prevent the
inefficient duplication of services.  The general
assembly hereby determines that a limited exemption and
immunity from the antitrust laws would encourage the



       Colo. Rev. Stat. § 24-32-2702(2).26

       Colo. Rev. Stat. § 24-32-2706(2)(i); Maine Rev. Stat.27

Ann. tit. 22, § 1883.4.B.(2); 1993 Neb. Laws L.B. 1223, §
116(2)(f); N.C. Gen. Stat. § 131E-192.1.(8); Tenn. Code Ann. §
68-11-1303(d)(2)(A), (B); Tex. Health & Safety Code Ann. §
313.002(a); Wash. Rev. Code § 43.73.310(4)(i); Wis. Stat. §
150.85.(4)2.

       Idaho Stat. § 39-4903(6)(c); Maine Rev. Stat. Ann. tit.28

22, § 1883.4.(4); Minn. Stat. § 62J.2917.2.(6); N.C. Gen. Stat. §
131E-192.4(b)(6); Tenn. Code Ann. § 68-11-1303(d)(2)(D); Wash.
Rev. Code § 43.72.310(4)(iii); Wis. Stat. § 150.85(4)(c)(3).  In
addition, Washington requires a "strong showing" that "a more
competitive alternative is impractical."  Wash. Rev. Code. §
43.72.310(2)(a).  Similarly, New York expresses the legislative
intent to displace competition only "to the extent necessary" to
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development of such cooperative health care agreements,
to the benefit of the citizens of the state of
Colorado.26

Yet, contrary to what one would expect in legislation

endorsing provider collaboration, the state statutes uniformly

endorse the benefits of competition.  The statutes consider

competition to be an important goal of the regulatory scheme,

rather than a destructive force that should be eliminated.  For

example, when analyzing whether to approve the collaborative

agreement, the legislation from Colorado, Maine, Nebraska, North

Carolina, Tennessee, Texas, Washington, and Wisconsin expressly

lists lost competition as a cost to be weighed.27

Indeed, many of the state statutes require that competition be

preserved to the extent possible.  Often this goal is expressed by

requiring that the restraint on competition caused by the

collaborative action is the least restrictive alternative.  Idaho,

Maine, Minnesota, North Carolina, Tennessee, Washington, and

Wisconsin have used this formulation.   Taking the most cautious28



accomplish the legislation's purposes.  N.Y. Pub. Health Law §
2950.6.  Oregon requires that the annual reports concerning the
cooperative agreement address whether less restrictive
arrangements are available.  1993 Or. Laws S.B. 683, § 6(3).

       Fla. Stat. Ann. § 395.304(3).  While Florida decided to29

implement health care reform before considering whether to enact
antitrust exemptions, Colorado decided to grant authority to
create exemptions for only a limited time.  The Colorado
legislation dissolves the state agency responsible for reviewing
collaborative actions by July 1, 1998, with a requirement that
the work of the agency be evaluated.  Colo. Rev. Stat. § 24-32-
2715.
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approach, Florida requires a study of the impact of its health care

legislation before even considering whether to enact antitrust

exemptions.29

C. Costs of the State Legislation

Unquestionably, the decision to displace competition with

regulation is costly.  Regulatory systems cost money to implement

and operate.  The regulated entities bear a multiplicity of burdens

connected with compliance.  These costs of regulation should be

weighed against the benefits sought by the legislation.

1.Financial Burdens on States

First, the costs to the State of implementing a regulatory

scheme should be weighed.  The State has to hire, pay, train, and

support regulators.  Such costs can be significant in these times

of tight state budgets.

The burden of regulation will vary significantly from state to

state.  Some states already have pervasive health care regulation

in place, so that the marginal costs of regulating provider

collaboration is less than would be the cost in less regulated

states.  For states without such a regulatory system, the cost to



       Even in Maryland, for example, which extensively30

regulates of health care providers, a legislative committee that
rejected provider collaboration legislation focused on the
financial burdens that would have been imposed on the state by
the legislation.   Remarks of Ellen S. Cooper, Assistant Attorney
General and Chief, Antitrust Division of the Maryland Attorney
General's Office, PLI Health Care Reform and Antitrust Program,
June 17, 1994. 

       Colo. Rev. Stat. § 24-32-2705(1); 1993 Montana Laws, ch.31

606, § 39.(1); 1993 Neb. Laws L.B. 1223, § 113; Tenn. Code Ann. §
68-11-1303(b); Wis. Stat. § 150.85(2).

       Ohio Rev. Code Ann. § 3727.22.32
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the state of regulating provider collaboration may justify refusing

to enact provider collaboration legislation.   In any case, a state30

should (and frequently must) analyze the financial impact of

proposed legislation.  Provider collaboration legislation can have

a significant financial impact.

2. Regulatory Burdens on Private Parties

Moreover, any regulatory scheme imposes burdens on the

regulated private parties.  These statutes, like other state

regulation, require that documents be prepared and filed and that

activities be scrutinized.  The application process imposes many

burdens.  In Colorado, Montana, Nebraska, Tennessee, and Wisconsin,

for example, the applicant must file the collaborative agreement,

and explain the nature and scope of the cooperation and

consideration changing hands.   Similarly, an applicant in Ohio31

must explain how costs to consumers will be reduced, and access and

quality will be improved.   Minnesota's application requires32

background information on the collaboration that would permit



       Minn. Stat. § 62J.2914.1.(6).  The twelve subparts of33

this list require, for example, identification of "substitutes"
for the services for which collaboration is proposed, (v),
whether competing services are available, (vi), projected changes
in volume and price of the applicants' businesses, (ix), and
market shares for those services, (x).  North Carolina requires
similar though less detailed information, and includes any
information requested by the Attorney General, who must approve
the application.  N.C. Gen. Stat. § 131E-192.6.

       Minn. Stat. §§ 62J.2914.2., 2916.2.(b); 1993 Montana34

Laws ch. 606, § 39.(2); 1993 Neb. Laws L.B. 1223, § 114(1); Ohio
Rev. Code Ann. § 3727.23; Tenn. Code Ann. § 68-11-1303.

       Colo. Rev. Stat. § 24-32-2706(2); N.C. Gen. Stat. §35

131E.-192.4(a).  Idaho requires giving an opportunity for public
comments as part of review of the collaborative agreements. 
Idaho Stat. § 39-4903(11).

       Colorado charges its regulatory costs as fees for the36

applicants.  Colo. Rev. Stat. § 24-32-2705(1).  Minnesota charges
a $250 or $1,000 filing fee.  Minn. Stat. § 62J.2914.4.  North
Carolina may charge up to $15,000 for the application and $2,500
for filing reports on the collaborative agreement.  N.C. Gen.
Stat. § 131E-192.11.  The Oregon commission must prescribe a
"reasonable fee."  1993 Or. Laws S.B. 683, § 3(1).  The Texas
department must charge a fee "not to exceed $10,000."  Tex.
Health & Safety Code Ann. § 313.002(b).
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detailed antitrust analysis of the collaboration.   Minnesota,33

Montana, Nebraska, Ohio, and Tennessee require similar notice and

right to comment to the public, and may hold public hearings.34

Colorado, North Carolina, and Texas require notice of and public

hearings concerning the applications.   Colorado, North Carolina,35

Oregon, and Texas require fees when the application seeking

approval of the collaborative agreement is filed.   Usually more36

than just establishing the benefits of the agreement is required:

the applicant must provide "clear and convincing evidence" of the

benefits of the proposed collaboration before approval will be



       1993 Neb. Laws L.B. 1223, § 116.(1); N.C. Gen. Stat. §37

131E-192.5; Tenn. Code Ann. § 68-11-1303(d); Tex. Health & Safety
Code Ann. § 313.006(b).  Washington requires a "strong showing"
that the policy goals are met.  Wash. Rev. Code §
70.44.448(2)(a).

       N.C. Gen. Stat. § 131E-192.9.(a).38

       Minn. Stat. § 62J.2920.2.39

       Colo. Rev. Stat. § 24-32-2708; Minn. Stat. § 62J.2920.2.40

(data must be submitted "at least once a year"); 1993 Neb. Laws
L.B. § 118(1)1; 1993 Or. Laws S.B. 683, § 6.

       See Vance, supra note 2, at 416-20.41
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granted.37

The burden does not end with approval of the application.

North Carolina requires that a report of activities engaged in

pursuant to the cooperative agreement must be filed every two

years.   North Carolina and Minnesota give the public notice of and38

the right to file comment on the report and collaborative

agreement.   Similarly, Colorado, Minnesota, Nebraska, and Oregon39

require annual reports.   Indeed, a continuing regulatory burden40

is a prerequisite to the state action doctrine providing immunity

under the antitrust laws.41

3.Uncertainty whether State Action Doctrine Applies

Finally, these state statutes impose the ironic cost of

causing uncertainty whether even approved collaborative agreements

will subject the parties to antitrust liability.  The statutes and

the state agencies charged with implementing the statutes may not

provide immunity from the antitrust laws under the state action

doctrine.  For example, the state may not adequately supervise,



       See Vance, supra note 2, at 423-30.42
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review, or monitor the collaborative agreement.42

A. Conclusion

Statutes endorsing provider collaboration impose significant

costs on states and the regulated parties.  These costs should be

borne only when the benefits from endorsing provider collaboration

are also significant.  The benefit of shielding private parties

from the antitrust laws is unclear, as is whether that "benefit"

can be achieved under the state action doctrine.  Improving access

to quality care is certainly a significant benefit, but whether

regulation can achieve that benefit is unclear.  The benefits of

providing access in rural markets or preserving community

hospitals, on the other hand, are more likely to be achieved and

may justify the costs of provider collaboration legislation.

4:rlh\hcwg\hlth-fnl.ny2
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