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I. HEADLINES FOR 2000-2001

A. Illinois Brick’s limitation on recoveries by indirect

purchasers was impliedly repealed as a practical matter

as courts and legislatures added additional states with

authority to recover damages for indirect victims of anti-

competitive conduct.  With the recent Mylan decision,

70% of all consumers in the U.S. have some vehicle to

recover damages for overcharges  passed down the chain

of distribution.

B. States in Mylan and Vitamins are at the forefront of

developing procedural mechanisms to effectively

prosecute indirect purchaser actions.

3. States actively pursue antitrust matters individually
and in cooperation with other states and federal
enforcement agencies.

D. State attorneys general have unique investigative
and prosecutorial powers under federal and state
law.

II. SUBSTANTIVE LEGAL AUTHORITY OF STATE
ATTORNEYS GENERAL. 

A. Civil actions.

1. Under federal law.



a. Attorneys general have traditionally
represented their states with respect to proprietary
purchases of goods or services. Georgia v. Pennsylvania
Railroad Co., 324 U.S. 439 (1945).  With respect to such
purchases, state attorneys general represent the state and
state agencies, and can act as a class representative of
entities at other levels of government, for example, cities
and counties.  Some states, including Florida, New Jersey,
Massachusetts and North Carolina, are authorized by
statute or common law to act as unitary plaintiffs, where
the attorney general automatically represents all
governmental entities without the necessity for Rule 23
class certification.  Florida ex rel. Shevin v. Exxon Corp.,
526 F.2d 266 (5th Cir. 1976); In re Chicken Antitrust
Litigation, C.A. No. C74-2454A (N.D. Ga.1974)
(Massachusetts) and C.A. No. C75-362A (N.D. Ga. 1977)
(New Jersey);  Nash Co. Bd. of Ed. v. Biltmore Co., 640
F.2d 484 (4th Cir. 1981) (North Carolina).

b. States are persons within the contemplation
of § 4 of the Clayton Act and can recover treble damages
and costs, including a reasonable attorney's fee.  15 U.S.C.
§ 15; Hawaii v. Standard Oil Co., 405 U.S. 251 (1972). 

c. Pursuant to the Hart-Scott-Rodino Antitrust
Improvements Act, a 1976 amendment to the Clayton Act,
state Attorneys General can represent natural person
citizens of the state as parens patriae and recover treble
damages.  15 U.S.C. § 15c.  This form of representative
action excludes monetary relief allocable to "any business
entity".  15 U.S.C. § 15c (a)(1).  Notice by publication is
allowed.  15 U.S.C. § 15c (b)(1).



d. States can also seek injunctive relief under §
16 of the Clayton Act.  California v. American Stores, 493
U.S. 916 (1989); Hawaii v. Standard Oil Co., 405 U.S. 251
(1972) (for injury to the general economy of the state).
States can recover costs, including a reasonable attorney's
fee, in any action in which they substantially prevail.  15
U.S.C. § 26.

2. Under state antitrust law.

a. State law typically authorizes the recovery
of treble damages and costs, including a reasonable
attorney's fee. See, e.g., Ak. Stat. § 45.50.574; Cal. Bus. &
Prof. Code § 16750; Gen'l Laws Mass., Chap. 93, § 12 (if
with "malicious intent to injure"); NJ Rev. Stat. C.56:9-12;
N.Y. Gen'l Bus. Law § 340; Wash. Rev. Code § 19.86.090;
Wis. Stats. § 133.18.

b. Like federal law, state law also generally
authorizes injunctive relief and recovery of costs, including
a reasonable attorney's fee.  See, e.g., Md. Com. Law Code
Ann; § 11-209(a)(3); N.Y. Gen'l Bus. Law § 342.

c. Class actions are typically allowed under
state law.  For actions on behalf of governmental entities,
the state attorney general can often represent such entities
unless they opt out of the
action within a short period after receiving notice.  See,
e.g., Cal. Bus. & Prof. Code § 16750(c); N.Y. Gen'l Bus.
Law § 342-b. 



d. Some state statutes provide for a state
parens patriae action generally analogous to the federal
action. See, e.g., California (Cal. Bus. & Prof. Code §
16760); Connecticut (Conn. Gen. Stat. § 35-32(a));
Delaware (Del. Code Ann. Tit. 6, § 2108(b)); District of
Columbia (D.C. Code § 28-4507(b)); Florida (Fla. Stat. §
542.22(2)); Hawaii (Haw. Rev. Stat. § 480-13(c));
Massachusetts (Mass. Gen. Laws ch. 93, § 9); Nebraska
(Neb. Rev. Stat. §§ 84-211 - 84-214); Nev. Rev. Stat. §
598A.160(1)); Oklahoma (Okla. Stat. Tit. 79, § 205(A));
Oregon (Or. Rev. Stat. § 646.775(1)(a)); Puerto Rico (P.R.
Laws Ann. tit. 32, § 3341); Rhode Island (R.I Gen. Laws §
6-36-12); South Dakota (S.D. Codified Laws § 37-1-23);
Texas (Tex. Bus. & Com. Code § 15.40); Virginia (Va.
Code § 59.1-9.15, for “injury to the general economy of the
Commonwealth”); West Virginia (W.Va. Code § 47-18-
17).

e. Some states provide for recovery of civil

penalties for violations of state antitrust law.  See, e.g., N.Y.

Gen. Bus. Law § 342-a (Civil penalties of up to $1 million per

corporation per violation and $100,000 per individual per

violation).  New York v. Hendrickson Bros, Inc., 840 F.2d 1065

(2d Cir. 1988), cert. denied, 488 U.S. 848 (1988) (Federal court

awarded treble damages under federal law and state civil

penalties for bid rigging); People v. A-1 Carting Co., 552 N.Y.S.

2d 145 (App. Div., 2d Dep’t 1990) ($1 million fine imposed on

two companies for bid-rigging and market allocation).

f. State statutes typically provide for the voiding of

contracts which are in violation of state antitrust law.  See, e.g.,

Cal. Bus. & Prof. Code § 16722.



g. A number of states also have corporate "death

penalties" whereby a corporation's charter can be revoked for

antitrust violations.  See, e.g., Cal. Bus. & Prof. Code § 16753;

Ill. Antitrust Act § 7(1); Wash. Rev. Code § 19.86.160.

3. Under state analogues to the Federal Trade Commission

Act.

Numerous states have enacted Unfair and Deceptive

Practices Acts, sometimes generically called UDAP or unfair

competition acts.  See, e.g., Wis. Stats. § 100.20.  Typically,

these acts proscribe unfair, unlawful, or deceptive trade

practices, and are roughly analogous to § 5 of the Federal Trade

Commission Act.  15 U.S.C. § 45.  See, e.g., N.Y. Gen'l Bus.

Law § 349 (Deceptive acts and practices are unlawful).  A

violation of state antitrust law can also be a violation of these

acts on the theory that consumers are entitled to assume that

prices and other conditions of sale have been determined by

competitive market forces.  Therefore, price fixing or other

restraints of trade would be unfair and deceptive.  Application of

these statutes can trigger substantial civil penalties in addition to

penalties provided by state antitrust law. See, e.g., People v.

National Association of Realtors, 120 Cal.App.3d 459 (1982);

Papageorge, The Unfair Competition Statute: California's

Sleeping Giant Awakens, 4 Whittier L.R. 561 (1982). Such laws

may also give rise to an action for restitution or disgorgement of

profits improperly attained as a result of the unfair competition,

for example, a price-fixing cartel’s overcharge of consumers.

See State of Connecticut v. Mylan Laboratories, Inc., 99

F.Supp.2d 1 (D.D.C. 1999)

4. Under state debarment laws.

Many states have enacted state debarment statutes,

which authorize debarment from state contracting for violation



of state or federal antitrust law.  See, e.g., Ariz. Rev. Stat. § 34-

257.  In addition, other states have provided debarment

mechanisms by executive order.  See, e.g., Executive Order 34

(March 29, 1976), reprinted in, N.J. Laws  1976 at 657.

5. Under state licensure laws.

One potential consequence of violation of state or

federal antitrust law is the loss of state trade or professional

licenses.  This problem is particularly acute for construction

companies successfully prosecuted for bid-rigging in state or

federal court.  If such a firm loses its contractor's license, it is out

of business completely.  This is one of the most substantial but

least understood of all antitrust penalties.  Astute counsel will

seek a commitment on the question of state licensure in any

settlement with a state prosecutor.  In all cases involving a

licensed firm or professional, the licensure implications of any

settlement or plea should be considered. 

B. Criminal actions.

1. Under federal law.

State prosecutors do not have a statutory role under the

criminal provisions of federal antitrust law.  However, state

prosecutors can be cross-designated as special assistant attorneys

general in order to act with federal authority in joint state-federal

investigations or prosecutions.

2. Under state law.

While each state's antitrust law is to some extent unique,

more than forty states provide for criminal enforcement of state

antitrust law.  Approximately twenty-five states classify antitrust

violations as felonies.  See, e.g., N.Y. General Business Law §



341 (restraints of trade and attempts are a Class E felony,

punishable by fines of up to $100,000 and up to four years

imprisonment for individuals, and $1 million fines for

corporations); Wis. Stats. 133.03(1) (felony punishable by fines

up to $50,000 and up to five years imprisonment for individuals,

and $100,000 fines for corporations).

Generally, state attorneys general can also enforce other

provisions of a state's criminal code.  Of particular interest in the

antitrust context are criminal laws proscribing grand theft or

larceny by false pretenses.  See, e.g., Cal. Pen. Code § 484.

Often in bid-rigging situations, false statements are contained in

fraudulent non-collusion affidavits.  Recent California practice is

to plead both grand theft (by false pretenses) and antitrust

violations in such situations.  See, e.g., People v. Johnson, et al.,

Sac. Super. Ct. No. 88-F07013.  In addition, states may plead

RICO or enterprise corruption counts (N.Y. Penal Law §§

460.00-460.80); and criminal conspiracy, criminal facilitation

and solicitation counts (N.Y. Penal Law §§ 100.00-100.20,

105.00-105.30, 115.00-115.15), depending on the state penal

law.  See, e.g., People v. Durfee Chevrolet-Oldsmobile, Inc.,

Hallman Chevrolet, Ltd., Hoselton Chevrolet, Inc., Molye

Chevrolet Sales Corp., Brighton Town Ct., Monroe Co., State of

New York (Dec. 10, 1990) (guilty pleas to criminal facilitation

of conspiracy in restraint of trade).

C. Investigative tools at the state level.

1. Grand juries.

As under federal law, grand juries are a traditional tool

of the prosecutor, particularly in complex white collar crime

investigations.

2. Search warrants.



Probable cause to believe a criminal antitrust violation

has been committed will support a request for a search warrant in

most states where criminal penalties are available.  The trend

toward criminal prosecutions in the antitrust area will result in

increased use of this technique.

3. Surreptitious recordings.

In a number of states, including Wisconsin and New

York, only one-party consent is required to record a

conversation.  Therefore, either the sender or receiver of a

communication may record it.  Wis. Stats. § 968.34(2)(c); N.Y.

Crim. Proc. Law §700.05, N.Y. Penal Law §§ 250.00 et seq.  In

California, only law enforcement officials can authorize an

individual to wear a "wire" and only for a law enforcement

purpose.  Cal. Pen. Code § 633; People v. Carbonie, 48

Cal.App.3d 679 (1975).

However, in states without statutes limiting or regulating

surreptitious recordings, federal law may allow any party to a

conversation to record it. See, United States v. White, 401 U.S.

745 (1971).

4. Investigative subpoenas (state CIDs).

Many states have the authority to issue and

enforce subpoenas similar to the Civil Investigative Demands

(CID's) issued by federal authorities.  This authority may be part

of the state antitrust statute, or, as in the case of California, be

part of a broader authority.  See, e.g., California Gov. Code

§ 11180, et seq.; Hawaii Rev. Stat. § 480-18; Kentucky Rev.

Stat. § 367.240;  Maryland Code Ann. § 11-210; New York Gen.

Bus. Law § 343; Ohio Rev. Code § 1331.16; Wisconsin Stats. §

133.11. 



III. SIGNIFICANT RECENT DEVELOPMENTS IN STATE

ANTITRUST ENFORCEMENT.

A. Coordinated efforts by multiple states.

Coordinated efforts by the states are generally organized

through the Multistate Antitrust Task Force of the National

Association of Attorneys General.  Recent coordinated

enforcement actions and activities have included: CD’s

(coordinated action by 33 states challenging alleged price fixing

in the sale of audio compact disks); Vitamins (24 states settled

indirect purchaser claims of citizens and governmental units for

$305million); Tobacco Litigation (forty-six states entered into

$206 billion settlement with the tobacco industry to resolve a

variety of claims, including prominently antitrust and consumer

claims);  Nine West (resale price maintenance suit by 50 states,

Puerto Rico and D.C. against major shoe manufacturer;

defendant has agreed to pay $34 million in damages to the states,

to be distributed on a cy pres basis); Sanitary Paper Litigation

(allegation that several paper manufacturers conspired to fix

prices in the commercial sanitary paper market); Toys "R" Us

(forty-four states, D.C. and Puerto Rico sued Toys "R" Us and

four toy manufacturers to recover damages for non-RPM vertical

restraints; defendants agreed to a $56 million settlement, $37

million of which will be toys for needy children);  Mylan

Laboratories (multistate action alleging that maker of certain

generic drugs choked off supply of active ingredient and thereby

eliminated competition; settled for $100 million);  American

Cyanamid (resale price maintenance settlement involving certain

crop control chemicals marketed by American Cyanamid using a

margin maintenance program where the company has consented

to the entry of an injunction and agreed to pay $7.3 million to the

States for various state-specific uses);   Zeneca (settlement of2



resale price maintenance claim by all states for $3.9 million and

injunctive relief);  Contact Lens (thirty-two states filed3

coordinated actions against the American Optometric

Association, major manufacturers of contact lenses, and various

trade groups alleging a restraints targeting mail order, pharmacy-

based and discount sellers of contact lenses); Reebok (settlement

of a resale price maintenance claim by all states for $9.5 million

to be used for various sports related purposes--the issues of

charitable uses of the funds without an attempt to distribute to

the individual citizens represented in this parens patriae action

was recently affirmed on appeal by the Circuit Court of Appeals

for the Second Judicial Circuit);  Airlines (settlement entered4

into between the states and most of the airlines and their tariff

publishing company under which each state and local

government agency will receive a ten percent discount off of any

published fare for a period of eighteen months or until a total of

$40,000,000 in discounts have been utilized in the aggregate);5

and Other RPM (a variety of non-public investigations are

currently underway regarding resale price maintenance and other

restraints of trade having significant vertical aspects.

B. Cooperative federal/state activity.

In recent years, the enforcement policies of states

generally and the federal antitrust agencies have been going

through a process of harmonization.  From outright hostility in

the early 1980s to grudging recognition in the late 1980s to joint

prosecutions in the early 1990s, the relationship between state

and federal antitrust authorities has undergone a significant

transformation.  This is largely the result of the cooperative work

of the Task Force and the federal agencies over the past few

years.



I

n reality, the new agreement between the Task Force and the

agencies simply memorializes the current joint nature of many

merger investigations.  Representative joint cases include:

Microsoft (19 states joined DOJ in challenging alleged

monopolization by world’s largest producer of software for

personal computers); Exxon/Mobil (suits filed by 10

Northeastern states, Texas, California, and the Pacific Northwest

states, along with administrative complaint by the FTC;

substantial divestiture required, including 1700 Exxon and Mobil

gas stations on the east coast); Varian Medical Sytems/IMPAC

Medical Systems, Inc. (Texas and DOJ investigation of $135

million acquisition by dominant manufacturer of radiation

therapy equipment of dominant producer of software used by

other equipment manufacturers; parties withdrew proposal after

investigation commenced); Shaw’s Supermarkets (Vermont and

FTC investigate and resolve competitive problems arising from

bankruptcy sale of a supermarket chain to a competitor); Tenet

Healthcare (Missouri & FTC challenge to merger of only two

hospitals in Poplar Bluff, MO); USA Waste Services (19 states6

and DOJ investigated merger of waste disposal companies and

obtained divestitures in 20 local markets); Microsoft (19 states

are trying a case with DOJ alleging anticompetitive practices in

software markets);  Sony Corp.  (New York and Illinois joined

DOJ in investigating and obtaining consent judgment divesting

fourteen movie theaters in Manhattan and Chicago);

Shell/Texaco (the states of California, Hawaii, Oregon and

Washington joined the FTC to investigate and settle competitive

concerns arising from this transaction including divestiture of

Shell's 105,000 bbl/day refinery in Anacortes, Washington; retail

sales of 43,200,000 gallons of gasoline/year in San Diego

County (the equivalent of 40 retail stations) and terminalling and

related retail stations in Hawaii); Thompson/West (7 states

joined DOJ in investigating and settling concerns arising from

the Thompson/W est merger in the legal publishing

industry); Rock Salt (3 states joined with DOJ in a consent7

judgment requiring Cargill to divest an evaporated salt plant in



Watkin's Glen, New York and a stockpile of bulk deicing salt in

a collapsed Akzo mine in Retsof, New York and in a separate

action five midwestern states required Cargill to divest a long-

term bulk deicing supply contract to a third party to be approved

by the states); USA Waste Service (Pennsylvania and Texas8

joined DOJ in resolving concerns arising from the merger of two

large waste hauling and disposal companies); Vail Resorts9

(Colorado joined the DOJ in addressing the proposed acquisition

by Vail Resorts, Inc. of Keystone, Breckenridge and Arapho

Basin); Northwest Crab Fisherman (joint action by DOJ,10

California, Oregon and Washington to foreclose price

coordination among crab fisherman); Office Depot/Staples11

(after an independent investigation, several states submitted an

amicus brief and an expert affidavit in support of, but were

denied the right to intervene in, the FTC's challenge of the

proposed Staples/Office Depot merger); and Schnucks12

(Missouri, Illinois and the FTC jointly investigated reports of

violations of agreements previously entered into with Schnuck

Markets, Inc.).13

C. Individual state enforcement activity.



Largely under-reported, enforcement actions taken by

states individually under state and federal law represents the area

of greatest state enforcement.  The following list of recent

actions illustrates the range and diversity of this activity: Golden

Sky (challenge by Minnesota to limitations on resale price of

used satellite communications equipment; settled for $95,000);

Blue & Gold Fleet (challenge by California to alleged tying of

tickets to Alcatraz tour in San Francisco Bay to other services);

New York v. Service Corporation International, 99-Civ.-11391

JSM (complaint alleging monopolization of the market for

Jewish funeral services in the New York metropolitan area; SCI

required to divest three funeral homes and pay New York $1.2

million to cover the costs of the investigation); California v.

Quality Food Centers, 98 CV 01101 (C.D. Cal. Feb. 19, 1998)

(California reviewed and conditioned merger on divestiture of 19

grocery stores); Illinois v. Knuth, No. 98 Ch 9748 (Cook County

Circuit Court, Aug. 19, 1998) (Attorney General settled price-

fixing charges against six auto body shops); New York v. St.

Francis Hospital, No. 98 CV 939 (S.D.N.Y. Feb. 10, 1998)

(challenge of a “virtual merger” of two Poughkeepsie hospitals

in joint negotiations with third party payors as price-fixing); In

re Western New York Coupon Litigation (No. 97CV-0707)

A(M) (W.D.N.Y., September 10, 1997) (New York challenged

alleged agreement among product manufacturers and grocery

chain to reduce price competition by eliminating discount

coupons); Wisconsin v. Kenosha Hosp. and Med. Ctr., 1997-1

Trade Cas. (CCH) ¶ 71,669 (E.D. Wis. 1996) (Wisconsin entered

into consent decree permitting merger conditioned on injunctive

relief protecting competition); Wisconsin v. Marshfield Clinic,

Civil Action No. 97C0418C (W.D. Wis. June 19, 1997) (merger

between two multi-specialty clinics allowed subject to

prohibitions on further acquisitions); In re Blue & Gold and Red

& White Fleets Merger, Cal. PUC Application No. 95-12-071

(approved June 11, 1997) (challenge to merger of tour boats of

San Francisco Bay resolved by divestiture of ships, a dock and

signage); Butterworth v. National League of Professional



Baseball Clubs, 644 So. 2d 1021 (FL 1994) (baseball's

exemption from antitrust); Pennsylvania v. Playmobil USA, Inc.,

Civil No. 1:CV-95-0287 (MD PA filed Mar. 3, 1995) (resale

price maintenance settlement with toy manufacturer); Bon-Ton

Stores v. May Department Stores, 1995-1 Trade Cas. (CCH)

¶ 70,917 (W.D.N.Y. 1995) (joint action by the New York

Attorney General and a private party), See also, New York v.

May Department Stores, 881 F. Supp. 860, 1994-2 Trade Cas.

(CCH) ¶ 70,800 (W.D.Y.Y. 1994) (granting preliminary

injunction against proposed merger); Florida v. Pafford Oil Co.,

et al., Case No. CV940473 (2d Judicial Cir., Leon County, FL

1994) (settlement of a gasoline price fixing case for damages);

Florida ex rel. Butterworth v. Johnson & Johnson, et al., Civil

No. 94-635 (MDFL) (restraints on the distribution and sale of

disposable contact lenses by manufacturers, eye care

professionals and their trade associations); Commonwealth of

Virginia v. Physicians Group, Inc., Civil No. 95-0015 (DVA

filed Apr. 26, 1995) (settlement of health care boycott claims);

and State v. Thomas A Mason, et al., No. F951464 (Milwaukee

Cty Cir. Ct. 1995) (criminal bid rigging matter where the court

harmonized its sentencing with federal sentencing guidelines for

antitrust offenses).

IV. KEY TRENDS

A. States rely substantially on their own investigative resources

in developing and litigating major cases.



This trend has its origin in the decline in federal antitrust

enforcement in the 1980's. Historically, many states, like many

private plaintiffs, "piggy-backed" civil filings on federal criminal

prosecutions, including, for example, In re Tetracycline Antitrust

Litigation, Ampicillin Litigation, Master Key Antitrust

Litigation, Chicken Antitrust Litigation, and many other national

antitrust actions brought on behalf of governmental and

consumer purchasers.  Many states have now reconfigured their

antitrust programs to include significant investigative

capabilities.  States now find that their cases are being "piggy-

backed" by others.

B. States are working together cooperatively on a broad range

of investigations and prosecutions.

1. A willingness to work together on joint projects

has led to a significant increase in the scope of state antitrust

operations.  States, on a collective basis, deploy considerable

investigative and litigation resources.  This has paid off in major

pieces of litigation including Vitamins, Contact Lens, Tobacco,

Visa\Mastercard, Minolta, Insurance, Clozapine, Nintendo,

Mitsubishi, Panasonic, Keds and Reebok. In In re Pre-Trial

Proceedings in Petroleum Products Antitrust Litigation, MDL

150, four states challenged alleged horizontal price-fixing by

major oil companies.  Filed in the early 1970's, this case was

concluded after seventeen years of litigation in 1993 with

settlements with the states of Arizona, California, Oregon and

Washington totaling over $134.5 million in cash and $11 million

in fuel vouchers.

2. Under the aegis of the National Association of

Attorneys General, states have created an institutional basis for

joint operations through the Multistate Antitrust Task Force.



a. To find, investigate and litigate those cases that

can most effectively and efficiently be handled on a

multistate basis;



b. To provide education and training to state

antitrust offices; and

c.. To monitor and advocate regarding antitrust

issues which impact state antitrust enforcement.

3. Multi-state cooperation in antitrust is a model of

creative federalism.  Note, To Form a More Perfect Union:

Federalism and Informal Interstate Cooperation, 102 Harvard

L. Rev. 842 (1989).

C. States are working closely with federal antitrust agencies.

1. Cooperation in the form of joint investigations

and cross-referral of leads is on-going and substantial.  This

coordination is evidenced by:

a. U.S. Department of Justice, Federal Trade

Commission & National Association of Attorneys

General, Protocol for Cooperation on M erger

Investigations, reprinted in, Trade Reg. Rep. (CCH) ¶

13,420 (March 18, 1998).  (Provides for coordination of

investigations and sharing of information.)

b. U.S. Department of Justice & National

Association of Attorneys General, Protocol for

Cooperation in the Investigation and Prosecution of

Criminal Antitrust Matters (1994) (provides for sharing

of leads, other cooperation and transfers of prosecutorial

responsibility to states with appropriate resources and

criminal statutes).



3. The states have supported the federal

government with amicus curiae briefs, including a brief

by thirty-six states supporting the FTC's appeal in the

Baby Food merger matter.  Other amicus briefs include

support of the FTC in the Ticor Title Insurance litigation

in the Supreme Court.14

4. In other instances, the states and the US-DOJ

have been on opposite sides.  For example, numerous

states filed amicus briefs in support of the plaintiffs in

the Kodak and Kahn cases in opposition to the positions

taken by the US-DOJ.

D. States are taking advantage of state antitrust

law and procedures.

State law in some jurisdictions is more plaintiff-oriented

with respect to, inter alia, indirect purchaser remedies, summary

judgment standards, and the law of vertical restraints.  As a

consequence, more cases are being filed in state court.

E. States are using criminal investigative tools and

criminal prosecutions to enforce state antitrust laws.

In most states, violation of state antitrust law is a

criminal offense, and in many states a felony carrying high fines

and incarceration upon conviction.  There has been a marked

increase in the last five years in criminal antitrust filings at the

state level and a concomitant increase in the use of criminal

investigative tools like search warrants and grand juries.

F. States are making creative use of cy près remedies.

In a number of cases, states have made creative use of cy

près remedies to return value to consumers.  This has included

contributions to charitable organizations and distribution of toys



to deprived children.  Such strategies were explicitly approved in

New York v. Reebok Int’l, 96 F.3d 44 2d Cir. 1996).



G. States actively advocate their views as amicus

curiae.

1. Before the U.S. Supreme Court, states have been active

amicus before various courts and administrative agencies.  Examples

include:

a. California Dental Ass’n v. FTC (supporting the FTC).

b. Standard Oil Co. v. Khan (opposing relaxation of per se

rule against maximum resale price maintenance).

c. Ticor Title Ins. Co. v. FTC, 510 U.S. 1190 (1994) (in

support of FTC).

d. Eastman Kodak Co. v. Image Technical Services, Inc.,

504 U.S. 451 (1992) (in support of plaintiffs).

2. Before other courts:

a. City of Tuscaloosa v. Harcros Chemicals, Inc., No. 95-

6234 (11  Cir., Oct. 23, 1998) (31 state attorneys generalth

opposing restrictive interpretation of Daubert against

econometric and statistical evidence).

b. FTC v. Staples, 970 F. Supp. 1066 (D.D.C. 1997) (seven

states’ amicus brief with expert affidavit in support of

preliminary relief).

c. X.L.O. Concrete Corp v. Rivergate Corp., 83 N.Y. 2d

513, 1994-1 Trade Cas. (CCH) ¶ 70,546 (1993) (New

York amicus against validity of construction contract

violative of state antitrust law).



d. ABC Int’l Traders, Inc. v. Matsushita Elec. Co., 64

Cal.4th 1247, 61 Cal.Rptr. 2d 112 (1997) (California

Attorney General’s amicus supporting viability of

secondary line injury claim under state Unfair Practices

Act).

3. Before Administrative Agencies:

1. U.S. Department of Transportation (20 states
challenged proposed Orbitz web site under
development by major air carriers as potentially
exclusionary);

b. U.S. Department of Transportation, Enforcement
Policy Regarding Unfair Exclusionary Conduct in
the Air Transportation Industry (24 state attorneys
general commenting on tests for and appropriate
enforcement of prohibitions against exclusionary
conduct in airline industry).

c. Arizona Corporations Commission (Arizona
Attorney General Grant Woods files comments
against imposing stranded costs on consumers as
part of state utility deregulation).

V. COOPERATIVE STATE ENFORCEMENT
GUIDELINES.

A. NAAG vertical restraints guidelines.

1. The National Association of Attorneys General
unanimously adopted Guidelines for state enforcement in
the vertical area in 1985.  49 Antitrust and Trade Reg. Rep.



[BNA] 996 (Dec. 5, 1985).  These Guidelines were
amended in December 1988 and again in 1995.

2. Points of particular interest in the NAAG
Guidelines are: 



a. The NAAG Guidelines characterize
particular restraints as horizontal and therefore
subject to traditional per se analysis if there is a
horizontal component to the restraint.  It is
irrelevant whether the restraint is in the intrabrand
or interbrand context, a position in accord with GTE
Sylvania Inc. v. Continental T.V., Inc., 433 U.S. 36
(1977), the seminal Supreme Court decision;

b. The NAAG Guidelines contain an
unequivocal condemnation of resale price
maintenance, in accord with the controlling
Supreme Court case, Dr. Miles Medical Co. v. John
D. Park & Sons, 220 U.S. 373 (1911);

c. The NAAG Guidelines do not start with the
premise that most tying arrangements are pro-
competitive.  The NAAG approach does not require
a showing of overwhelming market share in the
tying product market, and follows the Supreme
Court teaching in Jefferson Parish Hosp. Dist. v.
Hyde, 466 U.S. 2 (1984) and U.S. Steel Corp. v.
Fortner Enter., 429 U.S. 610 (1977), that the key
inquiry is whether the firm imposing the tying
arrangement has "economic power" in the market
for the tying product.



d. These Guidelines have animated
coordinated challenges by NAAG members to
various national distribution schemes including:
Maryland v. Mitsubishi Electronics America, Inc.,
1992-1 Trade Cas. (CCH) ¶ 69,743 (D. Md. 1992)
(fifty states and D.C., $8 million settlement); New
York v. Nintendo of America, Inc., 1992-2 Trade
Cas. (CCH) ¶ 69,513 (S.D.N.Y. 1991) (50 states
and D.C., more than $29 million settlement); New
York v. Matsushita Elec. Corp. of America, Inc., 89
Civ. 0368 (S.D.N.Y. settlement Filed Jan. 18, 1989)
(50 states, $16 million settlement fund); New York
v. The Keds Corp., 93 Civ. 6708 (CSH) (S.D.N.Y.
Final Approval March 17, 1994) (challenge of
alleged vertical price restraints in the sale of
women's sneaker-style shoes and was settled by all
fifty states for injunctive relief and more than $4
million in cy près relief, ordering distribution of the
damages per pair of shoes to the large and
unidentified class of consumers, the Court approved
cy près distribution of the monetary settlement to a
variety of charities, selected by the Attorneys
General, which serve the class of consumers that
purchased the shoes, women aged fifteen to forty-
four).  New York, et al. v. Reebok International,
Ltd., 903 F. Supp. 532 (S.D.N.Y. 1995).  (settled
claims of resale price maintenance in the sale of
Reebok and Rockport shoes for $9.5 million in cy
près relief);  State of Missouri, et al. v. American
Cyanamid Co., Dkt. No. 97-4024-CV-C-SOW (WD
MO Jan. 30, 1997) (settled resale price maintenance
claims in the sale of certain crop protection
chemicals to farmers using margin maintenance



programs were chemical dealers were given after
the fact rebates on already made sales if their resale
prices were at or over price levels set by the
manufacturer.  Settled for $7.3 million for various
state-designated uses and an injunction, inter alia,
waiving Colgate rights).

e. At least one court has cited the NAAG
Vertical Restraints Guidelines with approval.
Commonwealth of Virginia v. Winslow, 1987-1
Trade Cas. (CCH) ¶ 67,458 (Ch. Ct. Va. 1987).

B. NAAG horizontal merger guidelines.



1. Guidelines for prosecution of actions against certain
horizontal mergers were approved by NAAG in 1987; 52
Antitrust & Trade Reg. Rep. [BNA] Special Supp. (March
12, 1987); and revised in 1993, 64 Antitrust & Trade Reg.
Rep [BNA] Special Supp. (March 31, 1993); No. 256
Trade Reg. Rep. [CCH] Supp. (March 30, 1993).  In
important respects, the revised NAAG Guidelines have
been harmonized with the Merger Guidelines of the United
States Department of Justice and Federal Trade
Commission issued on April 2, 1992.  In other respects,
important distinctions remain.  These Guidelines were
developed, in part, to promote uniformity among the states.
In addition, these Guidelines provide a practical alternative
to federal merger Guidelines.  The NAAG drafters found
that the 1984 and 1992 DOJ Guidelines represented an
overly theoretical method of analysis and generally lacked
predictability.

2. In general, these NAAG Guidelines follow the same
format as their federal counterparts published in 1992, with
the following major differences: 

a. The NAAG approach to market definition in
§ 3 relies on actual market experience and
data. Merging parties may present an analysis15

under the federal market definition methodology,
which is recognized as an alternative method of
defining markets, to investigating states.  The
Attorney General may employ the federal market
definition method if it is supported by sufficient
empirical evidence, and, should the two alternatives
produce different results, will determine which is
the more reliable; 



b. Mergers involving a leading firm in the
market or a new innovative firm receive special
scrutiny;

c. After market shares and increase in
concentration are determined, the NAAG
Guidelines recognize only four additional factors:
ease of entry, prior history of collusion, efficiencies
and powerful or sophisticated buyers;

d.  Efficiencies are evaluated with a particular
focus on the extent to which the value of
efficiencies will be passed through to consumers;

e. The Failing Division defense is not
recognized, except as an exercise of prosecutorial
discretion.



C. Pre-Merger disclosure protocol and compact.

In March, 1995, NAAG amended its Premerger
Compact.  Under the Compact, the signatory states agree
that they will not use compulsory process to investigate a
merger that it is undergoing HSR merger analysis by one of
the federal agencies unless the merging parties have
declined to provide supplementary materials that have been
voluntarily requested by a state in a timely fashion.  The
terms of the compact are only triggered when one or more
of the merging parties has consented to states having access
to the HSR materials filed with the federal agencies.
Additional provisions in the compact provide for
coordinate information sharing so that the merging parties
only have to provide materials to a single state.  That state
is then obligated to provide copies to other interested states.

VI. STATE PROSECUTORS AND STATE LAW.

State law obviously varies by state.  However, it is
critically important to realize that state antitrust law can be
significantly different from federal law notwithstanding the
traditional focus of antitrust scholarship on federal practice.
One must take into account state antitrust law and state
procedures in assessing any given restraint.

A. Indirect purchaser remedies.

1. The ARC America decision.  



One of the most significant limitations imposed by
federal courts on federal antitrust plaintiffs is the
preclusion of damage recoveries by indirect purchasers in
most cases.  Illinois Brick Co. v. Illinois, 435 U.S. 720
(1977).  A direct purchaser is one who purchases directly
from a price-fixer.  An indirect, or downstream, purchaser
is one who purchases a price-fixed product from a
middleman, who will have in large measure "passed on"
the anticompetitive overcharge to his customer. Harris &
Sullivan, Passing on the Monopoly Overcharge, 128 U. Pa.
L. Rev. 269 (1979).



After the decision in Illinois Brick, a number of
states, and the District of Columbia, enacted so-called
Illinois Brick repealers.  See, e.g., Alabama (Ala. Code § 6-
5-60), Arizona (Ariz. Rev. Stat. Ann.§ 44-1408, as
interpreted in McLaughlin v. Abbot Labs., Yavapai County
Sup. Ct. No. 1 CASA 96-0215), California (Cal. Bus. &
Prof Code, § 16750(a)), Colorado (Colo. Rev. Stat. § 6-4-
111(2) & (3), actions by AG for governmental entities or
for consumers parens patriae), District of Columbia (D.C.
Code Ann., Ch. 45, § 28-4509), Hawaii (Ha. Rev. Stat. §
480-13(c), compensatory damages plus costs and fees; any
excess to be allocated to promote effective enforcement of
Hawaiian antitrust law), Idaho (Idaho Code § 48-113),
Illinois (740 Ill. Comp. Stat. 10/7(2), individual actions
allowed but only AG can maintain a class action; court to
take all steps necessary to avoid duplicate liability), Kansas
(Kans. Stat. Ann. § 50-801(b)), Maine (Me. Rev. Stat.Ann.,
Tit. 10, Ch. 201, § 1104(1)), Maryland (Md. Code  Ann.
Com. Law  § 11-209(b)(ii), limited to governmental
indirect purchasers), Michigan (Mich. Comp. Laws. Ann.
§§445.778(1),(2)), actual damages up to treble damages, if
violation “flagrant”), Minnesota (Minn. Stat. § 325D.57),
Mississippi (Miss. Code  Ann. § 75-21-9, single damages
plus $500 penalty), Nevada (Nev. Rev. Stat. § 598A.160),
New Mexico (N.M. Stat. Ann. §§ 57-1-3A,C, pass-on
defense authorized), New York (N.Y. Gen. Bus. Law §
340(6), courts to take steps to avoid “duplicate liability”),
North Carolina (N.C. Gen. Stat.§75-16, as construed in
Hyde v. Abbott Labs.,Inc., 123 N.C. App. 572, 473 S.E.2d
680 (N.C. Ct. App.), disc. rev. denied, 478 S.E.2d 5 (N.C.
1996), North Dakota (N.D. Cent. Code § 51-08.1-08(3)),
Rhode Island (R.I. Gen. Laws § 6-36-12(g)), subject to
exclusion “any amount of monetary relief which duplicates



amounts which have been awarded for the same injury”),
South Dakota (S.D. Codified Laws Ann. § 37-1-33, court to
take all necessary steps to avoid duplication; only AG can
bring class action), Tennessee (Tenn. Code Ann. § 47-25-
101, does not appear to limit law to direct actions.  See also
Blake v. Abbott Labs., C.A. No. 03 A01-9509-CV-0037,
1996 WL 134947 (Tenn. App. 1996)), Vermont ( Vt. Stat.
Ann. § 2465), Wisconsin (Wis. Stat. Ann. § 133.18(1); see
also OB-GYN Assoc. v. Landig, 384 N.W.2d 719 (Wis. Ct.
App. 1986).

Such remedies have been held valid under the

supremacy clause.  California v. ARC America Corp., 490 U.S.

93 (1989).  The Supreme Court held that such statutes are16

lawful even if they result in antitrust defendants paying more

than the anticompetitive overcharge trebled.  Id. 

 Florida’s consumer protection statute has been

interpreted to encompass an indirect purchaser remedy (Mack v.

Bristol-MeyersSquibb Co., 673 So. 2d 100, 1996-1 Trade Cas.

(CCH) ¶ 71,401 (Fla. 1  DCA, 1996).  This analysis was recentlyst

adopted in a federal decision adding an additional 9 states to the

list of those with indirect purchaser remedies. FTC v.  Mylan
Labs, Inc., 99 F.Supp.2d 1 (D.D.C. 1999) (Alaska,
Arkansas, Connecticut, Kentucky [rejecting a line of cases
involving a private cause of action, which were limited to
cases in which plaintiff and defendant were in privity],
Louisiana [but see, Free v. Abbott Labs., 176 F.3d 298 (5th

Cir. 1999)], Maine [if state has a direct interest in action],
North Carolina, Ohio, Oklahoma, South Carolina, Utah,
Vermont  [restitution allowed but not damages], and West
Virginia).

2. Litigation in the post-ARC America era.



a. Calculating pass-on.  

As more indirect purchasers file in state courts, pass-on

calculations will become more common- place.  In the typical

case this should not be difficult.  See Harris & Sullivan, Passing

On the Monopoly Overcharge, 128 U. Pa. L. Rev. 269 (1979).

Given that in most price-fixing cases pass-on to ultimate

consumers is often 100 percent, presumptions could be

developed which could significantly simplify such litigation.

State courts may also use special masters or appointed

agencies to generate pass-on information for court review.  This

has been done successfully in federal court in the oil overcharge

litigation, which involved multiple parties at various levels of the

chain of distribution.  In re Stripper Well Exemption Litigation,

578 F. Supp. 586 (D. Kan. 1985).  Although not an antitrust

action, the Stripper Well court presumed that the burden of

persuasion was on intermediate purchasers to prove that they had

not passed the overcharge on to ultimate consumers, an

allocation of the burden of proof that could have particular

usefulness in indirect purchaser litigation.

b. National class actions in state court.

The existence of indirect purchaser statutes or decisions

in states representing approximately two-thirds of the U.S.

population has encouraged the filing of class actions in state

courts on behalf of consumers in all of these states.  While still

too early to call this a trend, it is a creative response to the

original problem created by Illinois Brick.  See, e.g., Robinson v.

E.M.I. Music Dist., Inc., 1996-2 Trade Cas. (CCH) ¶ 71,510

(Blount Co. TN, 1996) (presumptive certification of national

class of CD purchasers in states with indirect purchaser statutes

or decisions); Retail Clerk’s Union, Local 648 (AFL-CIO) v.

Exxon Corp., San Francisco Superior Ct. No. 789-489

(intervention granted Jan. 19, 1993, for indirect purchasers from

Arizona, Oregon and Washington).



B. Summary judgment practice.

Federal courts have kept a number of important antitrust

cases away from juries.  See, e.g., Matsushita Elec. Indus. Co. v.

Zenith Radio Corp., 471 U.S. 1002 (1985).  The importance of

summary judgement in federal antitrust litigation cannot be

minimized. One estimate suggests that a substantial percentage

of all antitrust actions decided in federal courts in 1987 were

decided for defendants by summary judgment.  Editors, Judges

vs. Juries in Antitrust: The Rush to Summary Judgment, 20

Antitrust L. & Econ. Rev. 1 (1988).

Some commentators suggest that this trend was turned

back by the Ninth Circuit’s decision in In re Coord. Petroleum

Prods. Antitrust Litigation, 906 F.2d 432 (9th Cir. 1990).  M.

Spiegel & W. Liao, Lessons from Petroleum Products: Avoiding

Summary Judgment After Matsushita and Monsanto, 5 Antitrust

12 (Spring 1991).  This perspective on federal summary

judgment was supported by the rejection of a summary judgment

based principally on economic theory in Kodak v. Image

Technical Services, Inc., 504 U.S. 451 (1992).  Notwithstanding

possible shifts in federal practice, state courts have not generally

embraced federal summary judgment practice.  See, e.g., Biljac

Assoc. v. First Interstate Bank, 218 Cal. App.3d 1410 (1990).

This means that juries, made up of ordinary consumers, will be

making judgments about economic questions.  This suggests that

highly technical defenses may not be as successful in state court

proceedings.

C. Non-unanimous jury.



Federal rules require a unanimous jury "[u]nless the

parties otherwise stipulate."  Fed. R. Civ. P. 48.  Because

plaintiff bears the burden of persuasion, the defense wins if it can

persuade a single juror.  Because of its obvious tactical

significance, defense counsel rarely stipulate to a unanimous

jury.  Less-than-unanimous verdicts are permitted in civil cases

in some states.  See, e.g., Wis. Stats. § 805.09(2) (Five-sixths

verdict shall be the verdict of the jury); Cal. Code of Civil Proc.

§§ 613, 618.

D. Vertical restraints.

The law of vertical restraints has eroded from a

plaintiff's perspective in federal courts.  See, e.g., Monsanto Co.

v. Spray-Rite Corp., 465 U.S. 752 (1984); Business Electronics

Corp. v. Sharp Electronics Corp., 108 S. Ct. 1515 (1988).  The

extent of this erosion depends in large part on the circuit in

which a case is brought. Compare, e.g., Jeanery, Inc. v. James

Jeans, Inc., 849 F.2d 1148 (9th Cir. 1988) with Helicopter

Support Sys., Inc. v. Hughes Helicopter, Inc., 818 F.2d 1530

(11th Cir. 1987); See also Steuer, Clarity and Confusion in

Vertical Restraints, 58 Antitrust L.J. 421 (1989).  However, state

case law in some jurisdictions has not tracked recent federal

developments.  See Mailand v. Burckle, 20 Cal. 2d 367 (1978);

R.E. Spriggs Co., Inc. v. Adolph Coors Co., 94 Cal.App.3d 419

(1979).  At least one state court has flatly rejected federal

analysis in this area. Savin Corp. v. Copy Distribution Co., 1986-

2 Trade Cas. [CCH] ¶ 67,324 (Tex. Ct. App. 1986). 

Another development of interest in this area are state

statutes regulating the relationship between retailers and

manufacturers, and establishing the grounds upon which a dealer

may be terminated.  See, e.g., Wisconsin Fair Dealership Act, ch.

135, Wis. Stats. (1989-90).

E. Mergers.



States may obtain divestiture as a remedy in actions in

federal court.  California v. American Stores, 110 S. Ct. 275

(1990).  Relying on this decision, states have challenged

numerous mergers in other parts of the nation.  See, e.g.,

Washington v. Texaco Marketing and Refining, Inc. and Shell

Oil Co., 1990-1 Trade Cas. [CCH] ¶ 69,345 (W.D. Wash. 1991),

retail gasoline stations; Connecticut, ex rel. Riddle v. Wyco New

Haven, Inc., 1990-1 Trade Cas. [CCH] ¶ 69,024 (D. Ct. 1990),

oil terminal facilities in New Haven harbor.  

Ten states and territories currently have statutes

prohibiting anticompetitive mergers.  Maine, for example, has a17

statute that contains an analogue to section 7 of the Clayton Act,

enacted in 1983, which has been the basis of numerous consent

orders requiring divestiture.  E.g., Massachusetts, Maine & New

Hampshire v. Campeau Corp., 1988-1 Trade Cas. [CCH] ¶

68,093 (D. Mass. 1988); Maine v. Hannaford Bros., CV-83-151

(Me. Super. Ct. July 11, 1983).  The Attorney General of Texas

prevented the merger of two bottling companies under state

antitrust law despite a supremacy clause challenge.  State v.

Coca-Cola Bottling Co., 697 S.W. 677 (Tex. App. 1985), appeal

dismissed, 197 S. Ct. 9 (1986).

F. Related firms.

Federal law does not view certain related firms as

sufficiently separate to enter into an agreement to restrain trade.

Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752

(1984).  One state court has rejected this rule in state

proceedings.  Louisiana Power & Light Co. v. United Gas

Pipeline Co., 1986-2 Trade Cas. [CCH] ¶ 67,272 (La. Sup. Ct.

1986); other states authorize so-called “inside\out” conspiracies

between a contractor and a corrupt state employee in bid-rigging

situations (People v. Schwartz, 554 N.Y.S.2d 686 (2d Dep't

1990) (New York).

G. Insurance immunities.





The McCarran-Ferguson Act precludes antitrust scrutiny

of anticompetitive conduct in the insurance industry if the

conduct is:  (I) the "business of insurance" and (ii) regulated by

the states but (iii) is not an agreement or act of "boycott,

coercion or intimidation."  15 U.S.C. §§ 1012, et seq.  In general,

federal courts have continuously eroded the insurance industry's

far-reaching claims that the Act broadly shields them from

federal antitrust law.  See, e.g., Kintner, Bauer & Allen,

Application of the Antitrust Laws to the Activities of Insurance

Companies: Heavier Risks, Expanded Coverage, and Greater

Liability, 63 N.C.L.R. 431, 473-476 (1985).  Even so, McCarran

cloaks a substantial amount of conduct that is felonious in other

industries.

California's Proposition 103 removed the insurance

industry's previous state law immunity from antitrust scrutiny.

The State of New Jersey removed its state law exemption for

personal auto lines of insurance.  Fair Automobile Insurance

Reform Act, P.L. 1990, c. 8, repealing, N.J. Stats. Ann. 56:9-

5(b)(4). 

Such initiatives potentially open a variety of conduct,

ranging from joint trending of future rates to the "bundling" of

different kinds of policies, to antitrust examination.  A useful

introduction to this area is contained in antitrust guidelines

issued by the California Attorney General's office.  California

Attorney General, Antitrust Guidelines for the Insurance

Industry (1990), reprinted in 58 Antitrust Trade & Reg. [BNA],

Special Supplement (April 26, 1990).  Since Proposition 103

allows for full operation of state antitrust law, private actions,

including class actions, are now authorized in that state.  

H. Antitrust-like torts.

State law claims for tortious interference have been

successfully employed when one or more elements of an antitrust

claim could not be proved.  See, e.g., Colorado Interstate Gas



Co. v. Natural Gas Pipeline Co., 885 F.2d 683 (10th Cir. 1989);

Deauville Corp.v. Federated Department Stores, Inc., 756 F.2d

1183, 1196 n.9 (5th Cir. 1985).  See also, W.L. Jaeger, Business

Torts and Unfair Competition: New Tools for the Plaintiff in the

1990's, 4 Antitrust 4 (Spring 1990). 



The potential power of business torts is illustrated by a

case decided by the United States Supreme Court involving

predation in the commercial garbage hauling market in

Burlington, Vermont.  The case yielded a judgment of $153,438

for violations of federal antitrust law, but a judgment of

$6,066,082 for compensatory and punitive damages based on a

pendent state tort claim.  Browning-Ferris Industries of Vermont,

Inc. v. Kelco Disposal, Inc., 109 S. Ct. 2909 (1989).

The Restatement (Second) of Torts § 766 et seq.,

followed in most states, describes the elements of a tortuous

interference claim as follows: (1) a contract, or a legitimate

expectancy of economic gain; (2) defendant's awareness of the

contract or expectancy; (3) an intentional or improper act that

causes a breach of contract or frustration in the expectancy; and

(4) damages.  These elements establish a "broad and undefined

tort" with potentially very significant utility to the antitrust

litigator.  W. Prosser & W.P. Keeton, Law of Torts, 979 (5th ed.

1984).

VII. DEALING WITH A MULTI-DIMENSIONAL ANTITRUST

ENVIRONMENT.

The increased activism of state prosecutors, state courts

and state legislatures raises a number of federalism issues.  These

issues are likely to be a major part of antitrust litigation in the

coming decade.

A. Supremacy clause.



One of the most enduring legacies of the “new

federalism” of the Burger court has been an increasing reluctance

on the part of the U.S. Supreme Court to preempt state law.

Note, The Preemption Doctrine: Shifting Perspectives on

Federalism and the Burger Court, 75 Columbia L. Rev. 623

(1975).  This "new federalism" is characterized by a strong

presumption that state law is valid against supremacy clause

attack.  Hillsborough Co. v. Automated Medical Laboratories,

Inc., 471 U.S. 707, 716 (1985).  Because of the legislative

history of the federal antitrust laws, preemption has had an

extremely limited role in antitrust.  Tribe, American

Constitutional Law 2d 479-496 (1988).  In the most recent case,

testing the validity of state indirect purchaser remedies, the Court

concluded unanimously that the state law was valid.  California

v. ARC America, 490 U.S. 93 (1989).  This case gives

substantial constitutional support to antitrust activism at the state

level.  Symbolic of the state\federal partnership in antitrust, the

United States supported the states as an amicus curiae. 

B. Due process.

Emerging differences between federal and state antitrust

law implicate a number of procedural and due process issues.

Hovenkamp, State Antitrust in the Federal Scheme, 58 Ind. L.J.

375 (1983).  Of particular interest is the sweep of state antitrust

law. Current due process jurisprudence suggests that the law of

some larger states may apply to claims of plaintiffs outside of

their borders.  Phillips Petroleum Corp. v. Shutts, 472 U.S. 797

(1985).  

C. Double jeopardy.

It is well-settled law that state criminal prosecutions can

validly result in penalties for the same conduct for which

penalties have already been imposed by federal courts consistent

with the double jeopardy clause of the Constitution.  Abbate v.

United States, 359 U.S. 187 (1959); Bartkus v. Illinois, 359 U.S.



121 (1959).  This is also true of prosecutions by different states.

Heath v. Alabama, 474 U.S. 82 (1985).

D. Commerce clause.



The Supreme Court has upheld non-discriminatory state

economic regulation, even when such regulation has an effect on

interstate commerce.  Exxon Corp. v. Gov. of Maryland, 437

U.S. 117 (1978).  State court decisions are in accord with this

conclusion.  R.E. Spriggs Co. v. Adolph Coors Co., 37

Cal.App.3d 653 (1974).  However, state regulation cannot be

excessive.  Edgar v. Mite Corp., 457 U.S. 624 (1982).  However,

the state regulation can have a substantial effect on interstate

commerce and still be valid.  CTS Corp. v. Dynamics Corp. of

America, 107 S.Ct. 1637 (1987). 

VIII. PRACTICAL INSIGHTS

A. Triggering an investigation.

For a variety of reasons, your client may wish to have

you bring a suspected violation to the attention of state

authorities.  Typically, state antitrust units are relatively small so

a phone call will usually bring you in touch with someone in

authority.  Our offices are typical in providing maximum

possible confidentiality to those who come forward but do not

wish to be identified.  During that first call or initial interview,

be prepared to provide:

1. An overview of your industry;

2. The nature of the alleged violation;

3. The impact of the violation on the state;

4. Source material for further research on the industry;

5. Names, telephone numbers, and addresses of "friendly"

non-targets who can validate or augment your complaint; and



6. A rough assessment of the complaint against the

background of NAAG guidelines, if relevant.



Be aware that many state attorneys general offices

perceive the investigative process as a funnel.  Meritorious

matters are typically identified in the first 20-50 hours of

investigation and then pursued vigorously.  Therefore, it is in

your interest to make sure that the state prosecutors have as

much information as possible as early as possible in the process.

If your client's situation changes or you uncover new

information and leads, contact state authorities as soon as

possible.  This will aid both the investigators and your client.  In

order to advise your client of developments, establish mutually

convenient times to touch base with the investigators to

determine the progress, to the extent that it can be revealed.  In

some, but not all, offices, inquiries are formally closed by letter.

B. Responding to a state investigation.

1. If you believe your client is a target:

a. You should consider contacting state officials

directly.  Since the offices are small, informal contacts

may, but not always, produce useful information.  It will

not be helpful to circumvent the antitrust lawyers and

contact the Attorney General directly.  AG's ordinarily

rely on their antitrust staff and will bring them into any

meeting in any case.

b. If you believe your client is "dirty," it pays to be

the first to contact state authorities.  State officials may

be able to offer deals covering criminal immunity,

debarment, civil immunity and preservation of state

licenses.

2. If your client is the subject of a search warrant or state

grand jury subpoena:



a. As a preliminary legal matter, determine the

validity of the warrant or subpoena under state law.

Note that warrants are challenged when the information

they generate is used in court, although some

practitioners seek to question the validity of a warrant at

the time of service, this is typically to no avail. 

b. As soon as practicable, communicate with the

state authorities to understand the scope of the

investigation.

c. Review potential liability with your client to

determine if a negotiated settlement is appropriate.

Some attorneys general are authorized to grant immunity

to witnesses, either by the antitrust law or general

criminal statutes.  See, e.g., N.Y. Gen'l Bus. Law § 347.

Some criminal codes, for example, New York, immunize

every witness that testifies before a grand jury.

d. Examine carefully the possible risks to future

settlement if you challenge an investigative subpoena.

3. If You Receive an Investigative Subpoena:

a. Contact state authorities to discuss the scope of

the expected response.

b. Review possible legal challenges under state

law, but keep in mind that there are virtually no bases to

challenge these subpoenas.  See, e.g., Younger v. Jensen,

26 Cal.3d 397 (1978); Anheuser-Busch, Inc. v. Abrams,

71 N.Y. 2d 327, 331-33; Pharmaceutical Soc'y of N.Y.

v. Abrams, 132 A.D.2d 129, 522 N.Y.S.2d 298 (1987).



c. State authorities can typically demand a

deposition-style proceeding, answers to written

interrogatories or production of documents or all three.

You may wish to ask that your client respond to written

interrogatories as a preliminary to testimony to maintain

maximum control over the process.  However, keep in

mind that this is at the investigator's option, not yours.

d. As a matter of Fourth Amendment analysis, it is

sufficient if the inquiry is properly authorized and the

demand is not too indefinite and is reasonably relevant

to the subject matter of the investigation.  Brovelli v.

Superior Court, 56 Cal.2d 524 (1961).  The information

subpoenaed must be "reasonably related" to the matter

being investigated, All-Waste Systems, Inc. v. Abrams,

155 A.D.2d 401, 547 N.Y.S.2d 77 (1989). There is no

"probable cause" requirement.  People v. West Coast

Shows, 10 Cal.App.3d 462 (1970).  The purpose of the

subpoena can validly include enforcement of state or

federal law, or seek information to make legislature or

administrative recommendations.  Younger v. Jensen,

supra. Anheuser-Busch, Inc. v. Abrams, 71 N.Y.2d 327,

331-33, 525 N.Y.S.2d 816, 520 N.E.2d 535 (1988).

e. Relevance is measured against the civil

discovery standard. See Fielder v. Berkeley Properties,

Inc., 23 Cal.App.3d 30, 39 (1972).  Third parties can be

validly subpoenaed.  Redding Pine Mills v. State Bd. of

Equalization, 157 Cal.App.2d 40 (1958).

f. The privilege against self-incrimination, of

course, applies.  However, an individual cannot refuse to

testify at all but must await specific questions.  Fielder v.

Berkeley Properties Co., 23 Cal.App.3d 30, 39 (1972).



g. Information developed pursuant to this process

is generally confidential, but each state's law is different.

Many state statutes provide for sharing of information

with other law enforcement agencies, or disclosure if the

Attorney General determines it to be in the public

interest.  See, e.g., Cal. Gov. Code § 11181(f), N.Y.

Gen'l Bus. Law § 343.

h. Enforcement for failure to respond to a CID or

subpoena is typically by contempt or by prosecution

under the subpoena statute for a misdemeanor.  See, e.g.,

Cal Gov. Code § 11188; N.Y. Gen'l Bus. Law § 343.

i. There is generally no requirement that counsel

be present with the witness during investigative

proceedings which are analogized to grand jury

proceedings.  Younger v. Jensen, supra; Hannah v.

Larche, 363 U.S. 420, 442 (1960).  Practice depends

upon the relevant state statute.

C. Dealing with a multi-state antitrust investigation.

1. The first step is to determine if your client is the subject

of a multi-state investigation.  Typically, state investigators will

indicate whether an investigation is being coordinated with other

states.  If so, you may be dealing with 2-10 states, which are

actively coordinating their investigative resources.  These states

meet regularly, usually via conference telephone calls, and share

investigative leads, information and research chores.  While each

state will be using its own investigative authorities and

resources, multi-state coordination of these efforts results in

increasingly efficient national investigations.

Jurisdictional squabbles are often resolved by having another

state issue investigative subpoenas. As a result, it often pays to

cooperate with the investigators who first contact your client.



2. If your client is the subject of a multi-state inquiry, you

may wish to seek agreements concerning the confidentiality of

documents which may be shared with other investigating states.  

D. Settling multi-state cases.



If an inquiry is likely to be concluded with a settlement,

states typically select representatives to negotiate on behalf of all

states.  While each state is sovereign, great weight is given to the

views of designated negotiators.  Settlement of multi-

jurisdictional cases must be informed by an understanding of (I)

the powers of each of the settling entities; and (ii) the ways and

means by which such settlements are typically reached.

1. Authority to settle.

The power to settle is keyed to whom you represent.

States can represent their own proprietary interests, that is for

their own purchases.  This in turn makes possible class actions

on behalf of similarly situated purchasers.  States can also

represent "natural person" consumers under the parens patriae

authority granted in section 4c of the Clayton Act, codified at 15

U.S.C. § 15c.  States can also settle criminal claims under their

state criminal statutes, which can have the effect of

compromising possible criminal claims under federal law.

The Federal Trade Commission generally seeks

injunctive relief.  The effect of such a settlement is generally

limited to the foreclosure of an action by the FTC itself.

The Antitrust Division can compromise federal criminal

claims which can preclude criminal actions by other levels of

government like states and local prosecutors.  DOJ can also

compromise the proprietary claims of the federal government.

Theoretically, such claims could support a finding that federal

purchasers could act as a class representative.  Finally, DOJ can

file a civil action and compromise any further interest it might

have in a matter.



Private plaintiffs can represent individual consumers in

class actions.  They can also represent businesses in the same

way.  In the absence of government purchases, this makes

settlement with private business classes hinge on a private class

action.

2. Ways and means of settlement.

The states are organized to work through a handful of

representatives in their joint investigations and cases.  When

settlement is to be discussed, the states will designate a

settlement team to represent all states, subject to later

ratification.

In the last five years, states have worked closely with

both the FTC and Justice to coordinate settlements.  Although no

agency can or would veto the agreement of another, comity is

generally the watchword in these discussions.

IX. STATE ANTITRUST LAW MATERIALS.

Publications on state antitrust law are not as voluminous

as those on federal antitrust law, but there is a growing list of

useful resources. As a consequence, analyzing a state antitrust

law question involving several states can be time-consuming and

frustrating.  In addition to those listed below, the antitrust law

sections of several state bar associations, notably California and

New York, are preparing handbooks on state law and practice.

In addition, the following publications can be helpful:

A. ABA Section of Antitrust Law, State Antitrust Practices and

Statutes (2d ed. 1999).

This three-volume work provides state-by-state reviews

of state antitrust law and practice.  This was prepared in

conjunction with local practitioners of state trade regulation law,

and is currently the best single reference work on this subject. 



B. ABA Section of Antitrust Law, Business Torts and Unfair

Competition (1996).



A thoughtful and practical overview of business torts

and state unfair competition statutes.

C. Trade Regulation Reporter (CCH).

Volume 6 of this multi-volume reference work, starting

at ¶ 30,000, reprints state antitrust statutes.

D. Von Kalinowski, Antitrust Laws and Trade Regulation

(Matthew Bender).

Volumes 13 and 14 of this multi-volume treatise

describe the antitrust laws and cases in all states in

approximately twenty pages per state.  This publication provides

an accessible overview of the antitrust laws of the various states.

Updated regularly.

E. State Bar Publications.

A number of state bars have active antitrust sections

which publish useful texts on state antitrust, unfair competition

and business tort law.  Notable examples include:

1. State Bar of California (Antitrust and Trade Regulation

Law Section), California Antitrust Law Jury Instructions (1998).

2. State Bar of California (Antitrust and Trade Regulation

Law Section), California Antitrust Law (22 ed. 1997).

3. New York State Bar Ass’n, Antitrust Law in New York

State (1995).

X. CONCLUSION.



States are an active force in antitrust enforcement.  Most

recently, state attorneys general have pioneered practical

approaches to prosecuting and settling actions on behalf of

indirect purchasers.  State and federal antitrust enforcement

agencies have a well-established and vigorous partnership.

States are also expanding both their multi-state and single-state

antitrust enforcement efforts.  This multi-dimensional antitrust

environment presents both major opportunities and major

challenges to business counselors and litigators.
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